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	CRC (87th Session)
Country name: Philippines 


	Appropriate pretrial detention times for children

Cluster of rights:

Right to lawful deprivation of liberty
Right to speedy trial and brevity of pretrial detention
Convention on the Rights of the Child Article 37(b)
Convention Against Torture Article 2

Areas of concern:

[bookmark: _Ref509599856][bookmark: _Ref511739094]International law strictly limits the circumstances in which children can be placed in detention while awaiting trial or while under investigation before being charged. Pretrial detention should only be used in exceptional circumstances—where it is necessary to ensure the child’s appearance at the court proceedings, or where the child is an immediate danger to himself/herself or others.[footnoteRef:1] The Convention on the Rights of the Child permits pretrial detention only as a measure of last resort and for the shortest appropriate period of time.[footnoteRef:2] However, it is not entirely clear what an appropriate period of time is. The Committee on the Rights of the Child, in General Comment 10, recommended that children who are detained should be formally charged within thirty days and that once charged, a final decision should be made by the court within six months.[footnoteRef:3] The Committee additionally recommended that any such detention should be reviewed regularly by a competent body.[footnoteRef:4] These recommendations can and should be strengthened. [1:  Patrick Webb & William Allen Kritsonis, Controlling those Kids: Social Control and the Use of Pretrial Detention among Youth in the United States of America: National Implications, ERIC (Oct. 2006), https://eric.ed.gov/?id=ED493565. ]  [2:  G.A. Res. 44/25, Convention on the Rights of the Child, art. 37(b) (Nov. 20, 1989) [hereinafter CRC].]  [3:  Comm. on the Rights of the Child, General Comment 10: Children's Rights in Juvenile Justice, § 80, U.N. Doc. CRC/C/GC/10 (Apr. 25, 2007) [hereinafter CRC General Comment 10].]  [4:  Id. ¶ 83 (specifying that regular review is “preferably every two weeks”).] 


[bookmark: _Ref509596657][bookmark: _Ref509598336]Defendants in pretrial detention are more likely to be abused, mistreated and tortured,[footnoteRef:5] and children are particularly vulnerable. In many countries, the lack of adequate facilities, food and sanitation, insufficient access to education and training, and compromised contact with family and friends makes even short periods of time in pretrial detention traumatic for children. Detention has been shown to significantly increase the risk of depression, suicide, dropping out of school, and drug use among children.[footnoteRef:6] Unfortunately, in many countries the majority of children in detention are awaiting trial and may spend months or years behind bars before having their cases resolved. Even in jurisdictions that have successfully implemented alternatives to detention, children still spend months or years in pretrial detention, often longer than any sentence they might receive on conviction. It is common for children to receive conditional release or diversion after months of pretrial detention[footnoteRef:7]. This means that the most significant deprivation of children’s liberty occurs while awaiting trial, when they are ostensibly presumed innocent. [5:  Moritz Birk et. al., Pretrial Detention and Torture: Why Pretrial Detainees Face the Greatest Risk, 27, OPEN SOC’Y FOUND. (2011), https://www.opensocietyfoundations.org/sites/default/files/pretrial-detention-and-torture-06222011.pdf. ]  [6:  Barry Holman & Jason Ziedenberg. The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities, 3–10, JUST. POL’Y INST. (Nov. 28, 2006), http://www.justicepolicy.org/images/upload/06-11_rep_dangersofdetention_jj.pdf. ]  [7:  See, e.g., Diagnóstico del Sistema de Justicia Para Adolescentes del Estado de Chihuahua: “Buenas Prácticas para las Alternativas a la Detención”, 8–10, JUSTICIA JUVENIL INT’L (Sept. 2017) https://jjimexico.org/projects/chihuahua [hereinafter Diagnóstico 2017].] 


In 2018, Juvenile Justice Advocates International coauthored a report titled Children in Pretrial Detention: Promoting Stronger International Time Limits. The report is the first global study of the legally permissible length of pretrial detention of children. Looking at the legal limits in 118 countries, the report found that 26% of the countries examined have no time limit and 40% of countries have limits that allow exceptions and extensions, which risks indefinite detention. The report also found that countries have not been collecting or reporting data concerning the actual length of time children spend in detention while awaiting trial. 

The Children in Pretrial Detention: Promoting Stronger International Time Limits report serves as a baseline for the Committee to expand on country practices regarding times of pretrial detention of children. 
[bookmark: _4g83oi30h3up]

Methodology:

This alternative report is based on the Children in Pretrial Detention report on pretrial detention times of 118 CRC State parties.[footnoteRef:8] The report reviewed statutes or court rules in force at the time that the data was collected.  [8:  Additional methodological information available in Children in Pretrial Detention: Promoting Stronger International Time Limits, JUVENILE JUSTICE ADVOCATES INT’L. (May, 2018) (available at https:jjimexico.org/ptd-report/)] 


Where possible, the report defines the statutory time period of pretrial detention as the statutory maximum length of detention from arrest the case is resolved and a sentence is established. However, some jurisdictions define pretrial detention differently or set limits based on alternative procedural milestones. Where this is the case, the statutory time period of pretrial detention was based on the national law’s definition of pretrial detention. 

Most jurisdictions did not indicate any time limit for children in pretrial detention pending appeal. For the sake of uniformity, only limits based on pretrial detention before the first adjudication were used. 



Philippines

	Philippines has no limit on the detention of children or adults awaiting trial. An accused person may be detained while awaiting trial for a period equal to the maximum imprisonment possible for the crime with which he/she is charged.

	Statute Citation
	Republic Act No. 10592

An Act Amending Articles 29, 94, 97, 98 And 99 Of Act No. 3815, As Amended, Otherwise Known as the Revised Penal Code

Section 1. Article 29 of Act No. 3815, as amended, otherwise known as the Revised Penal Code, is hereby further amended to read as follows:

ART. 29. Period of preventive imprisonment deducted from term of imprisonment. – Offenders or accused who have undergone preventive imprisonment shall be credited in the service of their sentence consisting of deprivation of liberty, with the full time during which they have undergone preventive imprisonment if the detention prisoner agrees voluntarily in writing after being informed of the effects thereof and with the assistance of counsel to abide by the same disciplinary rules imposed upon convicted prisoners, except in the following cases:
1. When they are recidivists, or have been convicted previously twice or more times of any crime; and
2. When upon being summoned for the execution of their sentence they have failed to surrender voluntarily.

If the detention prisoner does not agree to abide by the same disciplinary rules imposed upon convicted prisoners, he shall do so in writing with the assistance of a counsel and shall be credited in the service of his sentence with four-fifths of the time during which he has undergone preventive imprisonment.

Credit for preventive imprisonment for the penalty of reclusion perpetua shall be deducted from thirty (30) years.

Whenever an accused has undergone preventive imprisonment for a period equal to the possible maximum imprisonment of the offense charged to which he may be sentenced and his case is not yet terminated, he shall be released immediately without prejudice to the continuation of the trial thereof or the proceeding on appeal, if the same is under review. Computation of preventive imprisonment for purposes of immediate release under this paragraph shall be the actual period of detention with good conduct time allowance: Provided, however, That if the accused is absent without justifiable cause at any stage of the trial, the court may motu proprio order the rearrest of the accused: Provided, finally, That recidivists, habitual delinquents, escapees and persons charged with heinous crimes are excluded from the coverage of this Act. In case the maximum penalty to which the accused may be sentenced is lestierro, he shall be released after thirty (30) days of preventive imprisonment.

	Recommended changes to statutory limit according to international law:
	· JJAI recommends that Philippines starts working towards a 30-day limit for children detained while awaiting trial under all courts. 
· JJAI recommends that pretrial detention only be allowed to be extended once by a judge for up to 30 more days based upon the procedural needs of the case. The statute should clearly define the permissible needs for extending pretrial detention. 
· Adjudications involving juveniles must be prioritized for speedy resolution.
· Children who are in detention for the statutory maximum number of days should be placed in supervised release immediately and should not re-detained for the same offense.
· Children who are detained while awaiting trial should be placed in appropriate, juvenile-only facilities and should never be placed in adult detention facilities.
· Recruitment and trainings for a sufficient number of prison personnel to ensure the adequate treatment of detainees are to be ensured along with adequate access to medical and psychological treatment for juvenile detainees.
· Necessary measures to provide juvenile detainees with perspectives for their future, including their full reintegration into the society should be ensured.

	Additional Information on the country
	· The Juvenile Justice and Welfare Act establishes a minimum age of criminal responsibility of 15 years. It also exempts from criminal liability children between the ages of 15 and 18 who have not acted with discernment. 
· The Philippines has the most crowded incarceration system[footnoteRef:9] and one of the highest numbers of pretrial detainees in the world (75,000 in 2014).[footnoteRef:10] [9:  Aurora Almendral, Where 518 Inmates Sleep in Space for 170, and Gangs Hold It Together, N.Y. TIMES (Jan. 7, 2019), https://www.nytimes.com/2019/01/07/world/asia/philippines-manila-jail-overcrowding.html.]  [10:  Close to three million people in pre-trial detention worldwide, new report shows, Prison Studies (June 18, 2014), https://www.prisonstudies.org/news/close-three-million-people-pre-trial-detention-worldwide-new-report-shows.] 

· 75% of the prison population in the Philippines are pretrial detainees.[footnoteRef:11]  [11: World Prison Brief Data: Philippines, PRISON STUDIES, https://www.prisonstudies.org/country/philippines.] 

· The Philippine criminal justice system is severely backlogged, causing pretrial detainees to spend months or years in jail before their cases are adjudicated.[footnoteRef:12]  [12:  Almendral, supra note 9.] 

· Committee on the Rights of the Child, Consideration of Reports Submitted by State Parties Under Article 44 of the Convention: Concluding Observations: The Philippines, ¶¶ 80, 81 U.N. Doc. CRC/C/PHL/CO/3-4 (Oct. 22, 2009), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC/C/PHL/CO/3-4&Lang=En.

	Questions for the state party related to child pretrial detention time limits:
	· Data on the number of children in pretrial detention.
· Data on the average time children actually spend in pretrial detention.
· Data on the number of children detained because of inability to post bail.
· Data on the number of children detained with adults.
· Data on duration of pretrial detention as it varies by race, gender, religion or other relevant characteristics.
· Information on efforts to reduce the length of pretrial detention and expedite cases.
· Information on how appeals and other challenges affect duration of pretrial detention.
· Information on the procedure and conditions for imposing solitary confinement, including oversight of its use
· Data on the number of detained persons placed in solitary confinement.
· Data on the maximum and average duration of solitary confinement.
· Information on the safeguards applied to inmates in disciplinary procedures.

	Link to Global Study
	https://jjimexico.org/ptd-report/
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