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Introduction

In May 2011, ICCL made a joint submission (with the Irish Penal Reform Trust) to the UN Committee Against Torture (“the Committee”) with respect to the first examination of Ireland under UNCAT. Following on from that examination, ICCL and other partner NGOs disseminated copies of the Concluding Observations to statutory bodies, civil society groups, lawyers, academics and media. In May 2012, ICCL had the honour of hosting (with Justice for Magdalenes) a follow-up event in Dublin titled: “Preventing Ill-Treatment and Securing Accountability: The Impact in Ireland of the UN Convention Against Torture (UNCAT)”, which was addressed by Ms. Felice Gaer of the Committee, and which reflected on progress made by Ireland on foot of the concluding observations of the Committee in that first examination. In August 2013, ICCL also made a comprehensive submission to the Committee with respect to the List of Issues for the Second Examination.  

The ICCL now welcomes the opportunity to make this submission to the Committee with respect to the Second Examination of Ireland’s record under UNCAT. We set out here updated information on the issues raised in that List of Issues submission, setting out key developments in the period since August 2013, with a focus on those topics which have been identified by the Committee in the List of Issues. ICCL has consulted with colleague NGOs who are engaging with the examination process, we also note the comprehensive submission of the Irish Human Rights and Equality Commission and we have sought to avoid duplication of colleague submissions. In this submission, we focus on seven key topics which are not intended to be a comprehensive analysis of all relevant issues under UNCAT at this time, but rather are identified as those issues where ICCL feels it can be of greatest assistance to the Committee. ICCL is happy to provide further information to the Committee with regard to these issues, or any other issues previously raised, at any time in advance of the examination or at the time of the examination.




Section 1: 	Ratification of the Optional Protocol to the UN Convention Against Torture (OPCAT) and Inspection of Places of Detention

(List of Issues – No. 27; UNCAT Article 2)

1. The right to freedom from torture as set out in Art 2.1 of the Convention is a non-derogable, fundamental right, violations of which cannot be justified under any circumstance without exception. Torture is the most serious violation of the human right to personal integrity and dignity.[footnoteRef:1] Torture presupposes ‘a situation of powerlessness, whereby a victim is under the total control of another person.’[footnoteRef:2] Deprivation of liberty in prisons and other places of detention has long been recognised as one such circumstance where persons may be particularly vulnerable to torture with the addition, more recently, of deprivation of capacity.  [1:  A/63/175, para. 50.]  [2:  Ibid.] 


2. Independent inspection of all places of detention is fundamental to realising the protection afforded under Article 2.1 of the Convention against Torture. Ratification of OPCAT and the creation of National Preventative Mechanisms (NPM) on a statutory basis is recognised as one of the most effective mechanisms to ensure a state meets its obligations to prevent torture under Article 2.1 of CAT.[footnoteRef:3] The Optional Protocol articulates and highlights the need to strengthen pre-emptive protection for all detainees based on regular and independent inspection of all places of detention. As such, the clearly stated objective of the Optional Protocol as set out in Art 1 is to ‘establish a system of regular visits undertaken by independent international and national bodies to places where people are deprived of their liberty, in order to prevent torture and other cruel, inhuman or degrading treatment or punishment.’ The ICCL wishes to emphasise that failure to ratify OPCAT or to establish an NPM constitutes a failure to implement the substantive provisions of UNCAT itself. By this continuing failure, Ireland perpetuates a situation that increases the vulnerability of all persons currently in detention to torture and in practice denies them the full protection of the Convention.  [3:  See: M. Novak and E. McArthur (2008) The United Nations Committee Against Torture: A Commentary (Oxford University Press), pg 115.] 


3. Failure to ratify OPCAT now places Ireland as one of two outliers in Europe and, at the same time, the absence of systematic inspection is a glaring gap in state practice. However, the lack of urgency with which the State regards the issue of ratification and establishment of a National Preventative Mechanism is made plain by the fact that they were not included in the most recent 2016 Programme for Government and no progress has been reported in this regard for several years. In our submission on the List of Issues, ICCL noted that the Irish Government had stated in February 2013 that the Government had “approved the drafting of a General Scheme of an Inspection of Places of Detention Bill, which will include provisions to enable ratification of OPCAT… [which] will make provision for the designation of National Preventative Mechanisms”.[footnoteRef:4] At that time it was expected that the General Scheme would be published in 2013. We are still awaiting publication of this legislation. [4: Written Answers, (6 February 2013), available at http://www.kildarestreet.com/wrans/?id=2013-02-06a.110&s=optional+protocol+to+the+convention+against+torture#g111.q (accessed 23/06/2017).  
] 


4. The ICCL also rejects the Irish Government’s position that it cannot ratify OPCAT in advance of having an adequate NPM in place. The precise wording of the Optional Protocol makes it clear that an NPM does not need to be established in advance of ratification. Rather, Art 11.1(b) of OPCAT provides that the Subcommittee on Prevention shall: ‘Advise and assist States Parties, when necessary, in their establishment’ and Art 24 affords the option to ‘make a declaration postponing the implementation of their obligations’ for up to five years in total. As such, a state may ratify and then begin the work of establishing a National Preventative Mechanism as has been the case in many instances including in the case of other EU member states such as Denmark, Germany, Hungary, Malta, Romania and Serbia. 

5. Given the clearly stated objective of the Optional Protocol, the failure of the State to establish an effective, independent, systematic monitoring mechanism for all places of detention also defeats the object and purpose of the Protocol, to which Ireland is a signatory; and can thereby be seen as a contravention of the Vienna Convention on the Law of Treaties (Art 18). Moreover, Ireland’s reliance on arguments based on internal procedures for implementation can also not be considered as a justification for failing to meet its international obligations (Vienna Convention on the Law of Treaties Art 27).

Recommendations:
6. In order to fulfil its international human rights obligations and enhance the protection from torture afforded to all persons in detention in Ireland, the Irish Government must ratify the Optional Protocol without further delay. A firm commitment to ratify by a specified date should be made.

7. The State must immediately set out a timeframe for the development of a National Preventative Mechanism, which should
a. Be informed by inclusive consultation with stakeholders and civil society,
b. Consider consultation with the UN Subcommittee, 
c. Identify legislative and administrative steps necessary to have an effective NPM in place.[footnoteRef:5] [5:  The ICCL notes the detailed submission of the IHREC with regard to the existing inspection bodies in Ireland, and the identified ‘gaps’ in inspection mandate, most notably with regard to the inspection of Garda stations.] 





Section 2:	Access to a lawyer

		(List of Issues – No. 2, 19; UNCAT Article 2)

8. People who are held in police custody in Ireland do not have the right to have a legal representative present while being questioned by the Gardaí. Although the Government established a Standing Committee to advise on Garda interviewing of suspects in 2010, Ireland has not ‘opted into’ the EU Directive on the right of access to a lawyer in criminal proceedings and on the right to communicate upon arrest, the provisions of which would assist Ireland in addressing concerns regarding access to legal representation. The Directive was formally adopted by the European Parliament on 10 September 2013.

9. In the course of the Council of Europe Committee for the Prevention of Torture (CPT) visit to Ireland in 2014, the Irish authorities confirmed by that all persons detained by An Garda Síochána are specifically asked if they want to consult a solicitor and concludes that “the position now is that An Garda Síochána cannot question a detained person who has requested legal advice until such time as that advice has been obtained”. The CPT was also informed that solicitors are permitted to participate in police interviews and “to intervene where appropriate”, and that the practice of advising detained persons of their right to have legal representation present during an interview was being actively implemented.[footnoteRef:6] ICCL understands that following the Supreme Court cases of DPP v Gormley and DPP v White in 2014, the Director of Public Prosecutions directed that where a detained person requests a solicitor to be present, no interview should proceed until the detainee has an opportunity to consult with a lawyer. [6:  Report of CPT visit to Ireland 16 to 26 September 2014, at para 14.] 


10. However, the more recent Irish Supreme Court decision in DPP v Doyle,[footnoteRef:7] where the Supreme Court ruled that suspects were not entitled to representation during interviews, is a stark reminder that no such right exists in Irish law, contrary to international and European legal standards. The Doyle case was concerned with the right of access to a lawyer during questioning, and while the Supreme Court found that the accused person’s right of access to a lawyer was effectively vindicated in the circumstances of that case, it also found that the constitutional right to reasonable access to a lawyer did not extend to a right to have a solicitor present during Garda interviews. This case draws attention to the continuing failure of the Irish Government and the Oireachtas to put in place effective regulations on the rights of accused persons to access legal advice and to access a solicitor while being questioned, as had been highlighted by ICCL in a previous case in 2014, where we noted that Ireland has chosen not to incorporate the EU Directive into law, despite playing a key role in the drafting of the Directive.  [7:  Decision of 18th January 2017.] 


11. The Irish position would also appear to run counter to the jurisprudence of the European Court of Human Rights, which in the case of Salduz v Turkey (2008) established: “[I]n order for the right to a fair trial to remain sufficiently “practical and effective” … Article 6(1) requires that, as a rule, access to a lawyer should be provided as from the first interrogation of a suspect by the police, unless it is demonstrated in the light of the particular circumstances of each case that there are compelling reasons to restrict this right.” Salduz also established that the “rights of the defence will in principle be irretrievably prejudiced when incriminating statements made during police interrogation without access to a lawyer are used for a conviction.” This principle is important as Ireland continues to allow inferences to be drawn from the silence of a suspect or accused person.

12. The European Court has subsequently upheld this right in a number of cases (Dayanan v Turkey, 2009; Borg v Malta, 2016); and it was also established in the UK Supreme Court case of Cadder (2010) that a detained suspect must have access to legal advice before questioning. In 2015, the European Court confirmed and extended this protection in AT v Luxembourg (2015). AT v Luxembourg drew on the EU Directive on Right of Access to a Lawyer and found that you cannot waive a right that you do not have, that the right to access a lawyer includes a right to prior consultation before questioning and if access to a lawyer is denied, a remedy may be needed even in the absence of a confession or incriminating statement. Accordingly, the consultation between the lawyer and his client upstream of the interrogation must be unequivocally enshrined in legislation.  ICCL notes that the importance of an effective legal right of access to a lawyer has also been the subject to concluding observations of this Committee in recent examinations of reports by Denmark, Slovakia and Portugal.

Recommendation:
13. The State must urgently establish on a statutory basis the right of access to a lawyer from the very outset of deprivation of liberty by An Garda Síochána, including during the initial interview or interrogation. This could be effected by implementation in Irish law of the EU Directive on the Rights of Access to a Lawyer.





Section 3:	Reproductive health and access to legal termination of pregnancy  

		(List of Issues No. 4; Article 2)

14. On two separate occasions over the past year, the UN Human Rights Committee has found that Ireland’s abortion laws have subjected a woman to cruel, inhuman and degrading treatment. The two cases in question, Mellet v. Ireland and Whelan v. Ireland, both deal with the issue of terminations in cases of fatal foetal abnormalities.[footnoteRef:8] In each case, the Committee found that by prohibiting the women in question from accessing abortion services in Ireland, the State violated the prohibition on cruel, inhuman or degrading treatment (Art 7), as well as the right to privacy (Art 17) of the Covenant on Civil and Political Rights (CCPR). In addition, the Committee held that the State discriminated against them by denying the bereavement counselling and medical care ordinarily available to women who miscarry. The Committee also concluded that the ‘balance that the State party has chosen to strike’ between protection of the foetus and the rights of the women concerned could not be justified in either case.[footnoteRef:9] [8:  CCPR/C/116/D/2324/2013; CCPR/2/119/D/2425/2014. ]  [9:  CCPR/C/116/D/2324/2013, papa 7.8; CCPR/2/119/D/2425/2014, para 7.9.] 


15. These opinions add the weight of another leading UN body to the existing authoritative international adjudication that demonstrates beyond question that current Irish abortion law is incompatible with human rights standards including in particular UNCAT. The position of Irish abortion law with respect to the full range of international human rights standards is considered by ICCL in detail in its submission to the Citizens’ Assembly.[footnoteRef:10]  [10:  ICCL’s Submission to the Citizens’ Assembly, 16 December 2016, available at http://www.iccl.ie/ccl-submission-to-the-citizens-assembly-on-the-eighth-amendment-to-the-constitution.html (last accessed 24/06/2017).] 


16. According to the supplementary State report submitted to the Committee in 2015, the Protection of Life During Pregnancy Act 2013 clarifies the scope of legal abortion in Ireland by regulating access to lawful termination of pregnancy in line with the X case and the judgment of the European Court of Human Rights in the A, B and C v. Ireland case. In addition, the State report claims that the Act provides certainty as to whether an abortion is required or not by conferring procedural rights on a woman who believes she has a life-threatening condition.[footnoteRef:11]   [11:  CAT/C/IRL2, paras 34-37.] 


17. Under the Act, it is possible to obtain a legal abortion in the State on the following three grounds only: 1) risk of loss of life from physical illness in emergency; 2) risk of loss of life from physical illness; and 3) risk of loss of life from suicide. 

a. According to the Act, for an abortion to be legal in the first instance, it must be carried out by a medical practitioner who has examined the pregnant woman or girl and ‘believes in good faith’ that there is an immediate risk of loss of maternal life that can only be averted by a medical procedure ‘in the course of which’ or ‘as a result of which’ ‘unborn human life’ is ended. 

b. For an abortion to be legal in the second instance, a pregnant woman or girl with a potentially life threatening condition must be examined by two medical practitioners who must have ‘jointly certified in good faith’ that there is a real and substantial risk to the life of the pregnant woman or girl from physical illness and that this risk can only be averted by a medical procedure ‘in the course of which’ or ‘as a result of which’ the ‘unborn human life’ is ended.  

c. For an abortion to be legal in the third instance, a pregnant woman or girl at risk of loss of life from suicide must be examined by three medical practitioners, including two psychiatrists who must have ‘jointly certified in good faith’ that there is a real and substantial risk to her life from suicide and that this risk can only be averted by a medical procedure ‘in the course of which’ or ‘as a result of which’ ‘unborn human life’ is ended. Where certification is refused, a pregnant woman or girl or a person acting on her behalf can apply to have the decision reviewed by a panel of up to three medical practitioners in the case of risk of loss of life from suicide and either two medical practitioners or one medical practitioner in the case of risk of loss of life from physical illness and from physical illness in emergency respectively. 

18. These burdensome procedures run the risk of increasing the mental anguish and suffering of women and girls in vulnerable situations. It is particularly intrusive with respect to women and girls at risk of suicide, requiring examination by up to six medical practitioners, including three during the initial assessment and, when called for, three during review. Moreover, the outcome of the process is not guaranteed nor is access to this process, as demonstrated in a recent case involving a child at risk of suicide seeking a legal abortion.[footnoteRef:12] The child in question was involuntarily committed to a psychiatric unit under the Mental Health Act following examination by a psychiatrist on the basis that ‘while she was at risk of self-harm and suicide’ as a result of her pregnancy, ‘this could be managed by treatment and that termination of pregnancy was not the solution for all the child’s problems at this stage.’ Subsequently, this decision came before the District Court and was overturned.  [12:  Kitty Holland, ‘Girl Sectioned after psychiatrist ruled out abortion’ Irish Times, 12 June 2017. Available at https://www.irishtimes.com/news/social-affairs/girl-sectioned-after-psychiatrist-ruled-out-abortion-1.3116111 (accessed 20 June 2017).] 


19. Contrary to the jurisprudence of international human rights bodies including the Committee Against Torture, the Committee for the Elimination of All Discrimination against Women and the UN Human Rights Committee, the Protection of Life During Pregnancy Act criminalises abortion on any other grounds, imposing a maximum penalty of 14 years imprisonment. There is currently no provision in Irish law for abortion in any of the following circumstances:

a. Risk to the health as distinct from the life of the pregnant woman or girl
b. Rape or sexual assault
c. Incest
d. Foetal anomaly, including fatal foetal anomaly

20. The question of whether or not to legislate for abortion in these and a range of other circumstances - including for reasons of socioeconomic preference, to protect the mental health of the pregnant woman or girl, in cases of non-fatal abnormality and for no stated reason - was deliberated upon by the Citizens Assembly in 2017.[footnoteRef:13] The Assembly voted in favour of legalising abortion in each case by a majority of between 52% and 82% depending on the question. The Assembly also concluded that the Oireachtas should be given exclusive powers to legislate on abortion laws. These developments highlight the gap between public opinion and the legislative position.  [13:  The Citizens Assembly is a body comprising a Chairperson and 99 citizens randomly selected to be broadly representative of the Irish electorate. The Assembly is established by a resolution of the Dail to deliberate important issues and report back to the Houses of the Oireachtas for further debate on their conclusions. The first issue referred to the Assembly was the Eighth Amendment to the Constitution which places the life of a foetus on an equal footing to that of a pregnant woman or girl. See www.citizensassebly.ie.] 


Recommendation:

21. There is an urgent need for Irish law, policy and practice to be amended to provide access to abortion services according to international human rights law on grounds of rape/sexual assault, incest, diagnosis of foetal anomaly and protection of health as well as for the provision of abortion in Ireland without reasons. For this to be possible, the State must first move forward with a referendum to remove Article 40.3.3 from the Constitution, and on passing of such a referendum, should commit to moving quickly to put in place a legal framework for access to abortion which complies with international human rights standards.





Section 4:	Rendition and Pre-Clearance at Irish Airports

(List of Issues – No. 6; Article 3)

	Rendition and Diplomatic Assurances
22. In ICCL’s submission to the List of Issues, we made reference to the continuing position of the Irish Government that it relies on diplomatic assurances from the United States Government with regard to the possible transporting of prisoners or detainees through Irish airspace. It is submitted here again that such an approach is insufficient to discharge Ireland’s obligations under UNCAT, and that an effective inspection system of planes travelling through Irish airports should be in place as a preventative measure. This issue should also be considered in developing the Irish NPM under OPCAT.

Pre-Clearance Agreements
23. In January 2017, ICCL and other Irish and international civil society organisations expressed serious concerns in relation to the Executive Order issued by the US Government relating to the exclusion from travel to the United States of refugees and nationals from named countries (referred to as the “Muslim Ban”). Of particular concern to Irish human rights bodies was the application of the Executive Order in Ireland, as one of a small number of countries which operates a “pre-clearance” agreement with the United States.[footnoteRef:14] Under this agreement, air passengers travelling through Dublin or Shannon airports can be processed by US immigration controls prior to travel to the United States. Our concern was that the cooperation and facilitation of this system by Irish officials could involve Ireland or its officials in applying a law which might precipitate violations of international law, including the prohibition on non-refoulement. The Irish Government responded by commissioning a “complete review” of the operation of the pre-clearance system. The results of this review have not been made public. [14:  See joint Irish NGO statement at http://www.iccl.ie/news/2017/01/30/permitting-pre-clearance-to-operate-in-ireland-may-violate-human-rights.html (last accessed 25th June 2017).] 


Recommendation:
 
24. An effective system for inspecting all aircrafts that pass through Irish airports must be put in place; and details should be provided, including the procedural format, of any inspections carried out to ensure prisoners who are subject to rendition are not passing through Irish territory. An effective regime of inspections should include unannounced inspections.

25. The State should make public the report into the operation of the pre-clearance system of US immigration control at Dublin and Shannon airports, and to make clear whether the operation of the pre-clearance system is fully consistent with Ireland’s human rights obligations taking into account recent US policy on travel and migration. 
[bookmark: _Toc364260898]


Section 5:	Complaints of Ill-treatment by members of An Garda Síochána
Investigation by Garda Síochána Ombudsman Commission 

(List of Issues No. 19; Articles 7, 10, 11, 12, 13)

	Data Quality
26. The ICCL shares the concerns of the Committee in relation to the statistical data recorded, retained, and made available concerning the number of allegations of torture or ill-treatment and how such allegations are dealt with. At the time of writing, the Irish Government had not disclosed statistics on the number of allegations of torture or ill-treatment against members of the Garda. This failing can be viewed in the context of wider concerns about the quality of data within the control of the Garda. In recent months, doubts have been expressed about the integrity of homicide data controlled by the Garda,[footnoteRef:15] raising doubts about the whole Garda crime recording system. Notwithstanding the doubts about the accuracy of Garda statistics, previously available data suggests that the number of prosecutions initiated against members of An Garda Síochána is notably low.  [15:  “Policing Authority criticises Garda homicide material”, Irish Examiner, 6th June 2017. http://www.irishexaminer.com/ireland/policing-authority-criticises-garda-homicide-material-451788.html (last accessed 24/06/2017).] 


Capacity and Resources of GSOC
27. In our submission to the List of Issues, ICCL also raised concerns about the capacity of the Garda Síochána Ombudsman Commission (GSOC), Ireland’s independent police complaints body, to investigate allegations of torture or ill-treatment. In that submission, we referred to the 2013 Report in Ireland of the UN Special Rapporteur on Human Rights Defenders, where she expressed concern at the “serious constraints” faced by GSOC, including financial and resource limitations, and the reported limited public awareness of its activities and responsibilities.[footnoteRef:16]  [16:  Report of the Special Rapporteur on the situation of human rights defenders, Margaret Sekaggya, (26 February 2013), Mission to Ireland (19 – 23 November 2012), A/HRC/22/47/Add.3. ] 


28. The most recent comprehensive information in relation to the operation of GSOC is contained in its Annual Report for 2016.[footnoteRef:17] This report discloses that GSOC still presides over significant delays in completing investigations, although some improvements have been made.[footnoteRef:18] GSOC has itself identified steps that might be taken to improve the timeliness of its investigations in a submission to the Joint Oireachtas Committee on Justice & Equality in September 2016. On the specific issue of “leaseback”, the practice whereby complaints referred to GSOC are referred back to the Garda for investigation, it would now appear that the practice of GSOC is that leaseback will only be employed for service level complaints and not in cases where a criminal offence has been alleged. [17:  Garda Síochána Ombudsman Commission Annual Report 2016, available at https://www.gardaombudsman.ie/docs/publications/AnnualReports/GSOC_AR16.pdf (last accessed 25/06/2017).]  [18:  Ibid at page 36.] 



Recommendations:

29. The State should provide detailed information of all complaints filed with GSOC which may relate to ill-treatment, including in relation to non-fatal offences (which effectively translate as allegations of assault) and on the final outcome of such complaints processed by GSOC. The Government should also provide information about the systems in place to record such statistics, including addressing recent concerns about the integrity of its systems for recording crime statistics.

30. The State should provide information on what efforts and initiatives are contemplated to reduce delays in the discharge of GSOC’s functions. 


Section 6:	Historical ill treatment - Symphysiotomy

		(List of Issues No. 20, 21; Articles 12, 13, 14, 16)

31. While the list of issues makes specific reference to outstanding issues relating to redress arising from the from Ryan Commission and in relation to Magdalene Laundries, ICCL also wishes to make reference here to issues relating to women subjected to the medical procedure of symphysiotomy.  The State's failure to provide an effective remedy to this category of victims by means of an effective investigation or adequate redress has attracted international censure from a number of treaty bodies. In its most recent examination of Ireland in July 2014, the UN Human Rights Committee, citing Arts 2 and 7 of the ICCPR, recommended that the State, having failed to do so, should undertake an effective investigation, “prosecute and punish the perpetrators, including medical personnel … and provide an effective remedy”.[footnoteRef:19] Similar findings and recommendations were made by the CEDAW Committee on 9 March 2017, who concluded that the State had failed to implement the Human Rights Committee recommendations, and that ‘the practice [of symphysiotomy] had given rise to “serious violations that have a continuing effect on the rights of victims/survivors of those violations”’. That Committee called for an effective inquiry, stating that ‘no effort has been made to establish an independent investigation’.[footnoteRef:20] The Council of Europe Commissioner for Human Rights, in his most recent report on Ireland of 29th March 2017, referred to three State-commissioned reports on symphysiotomy, and stated that “the first report could not be considered as independent, an important shortcoming given that the two ensuing reports relied heavily on its findings”.[footnoteRef:21]  [19:  CCPR/C/IRL/CO/4, at paras 11-12.]  [20:  CEDAW/C/IRL/CO/6-7, para 14 (b).]  [21:   Report by Nils Muižnieks, Council of Europe Commissioner for Human Rights, following his visit to Ireland, from 22 to 25 November 2016; CommDH (2017) 8, published on 29 March 2017; at para 172. ] 


32. It has been recognised by academic commentators and civil society organisations that national court proceedings may not offer an effective remedy for victims.[footnoteRef:22] In particular, plaintiffs face significant evidential barriers as they must show that the symphysiotomy performed on them could not have been justified under any circumstances and in one recent case costs were awarded against an unsuccessful plaintiff, a septuagenarian pensioner. This decision is expected to have a chilling effect on other litigants, many of whom are in their 70s and 80s.  [22:  See analysis by Máiréad Enright at http://humanrights.ie/law-culture-and-religion/notes-on-judge-harding-clarks-report-on-the-symphysiotomy-payment-scheme/ (last accessed 26/06/2017).] 

Recommendation:
33. The State should establish an independent statutory inquiry into cases of, and the policies and practices relating to symphysiotomy, which is empowered and capable of making effective redress to victims, including the payment of adequate compensation.


Section 7:	Mental Health and Psychosocial Disability	
		(List of Issues No. 24; Article 2) 

34. In our submission to the List of Issues, ICCL identified a number of key issues relating to mental health services in Ireland. These concerned:
a. The position of persons with a primary diagnosis of intellectual disability who are accommodated in psychiatric care settings
b. The position of ‘voluntary’ patients who subsequently are detained on an involuntary basis
c. The use of ECT in relation to both ‘voluntary’ and ‘involuntary’ patients
d. The use of force and restraint in approved mental health centres
In this submission, we set out further information on the relevance of the Convention on the Rights of Persons with Disabilities (CRPD) to how Ireland’s UNCAT obligations should be understood in relation to Irish mental health laws, with reference to the views of the Expert Group on the Review of the Mental Health Act.

	Relevance of CRPD to consent and involuntary detention
35. Ireland became a signatory to the CRPD in 2007 and the intention to ratify has long been signaled subject to completion of a programme of legislative reform that, it has been argued by the State, is necessary to allow immediate compliance upon ratification.[footnoteRef:23] Article 14 of the CRPD reiterates the general right to liberty, which cannot be removed unlawfully or arbitrarily adding to the existing body of international human rights law that “disability shall in no case justify a deprivation of liberty”.   Article 15 of the CRPD provides for freedom from torture or cruel, inhuman or degrading treatment or punishment of persons with disabilities and Article 17 of the CRPD provides for the right to physical and mental integrity of persons with a disability and requires that this right must be respected “on an equal basis with others”. [23:  Roadmap to Ratification of the United Nations Convention on Persons with Disabilities (Dublin: Department of Justice and Equality, October 2015). ICCL and other civil society organisations do not accept that ratification must be deferred in this way, see also comments on ratification of OPCAT in section 1 above.] 


36. The Special Rapporteur on Torture recognised the importance of taking the CRPD into account when considering the evolving nature of the definition of torture in his 2013 Report on Torture in Healthcare.[footnoteRef:24] Specifically, the report demonstrated that treatment without consent can be viewed as inhuman or degrading treatment and, in some circumstances, torture. However, in spite of Ireland’s obligations under international law and the recommendations of the Special Rapporteur regarding the need for all States to review their anti-torture frameworks in line with the CRPD, existing mental health laws in Ireland continue to legitimise the involuntary admission and nonconsensual treatment of persons with psychosocial disabilities and this situation is unlikely to change following the 2015 completion of an expert review of the Mental Health Law 2001 initiated by the Department of Health.[footnoteRef:25]  [24:  A/HRC/22/53, para 89.]  [25:  Report of the Expert Group on the Review of the Mental Health Act 2001 (Dublin: Department of Health, 2015).] 


The position of persons with psychosocial disabilities
37. Currently, the criteria for involuntary admission on the basis of psychosocial disability in Ireland is set out in Section 3 of the Mental Health Act 2001, which provides for the involuntary committal on two grounds: risk and benefit. In the first instance, involuntary committal is permitted where there is a ‘serious likelihood’ that the person concerned will cause ‘immediate and serious harm’ to himself/herself or others. In the second instance, involuntary committal is permitted where the judgment of the person concerned is impaired to the extent that failure to admit would ‘likely lead to a serious deterioration’ in his condition or would ‘prevent the administration of appropriate treatment that could only by given by such admission’ and ‘the reception, detention and treatment’ is judged ‘likely to benefit or alleviate’ their condition ‘to a material extent’.  

38. Section 4.1 of the Act provides that ‘the best interests of the person shall be the principal consideration with due regard being given to the interests of other persons who may be at risk.’  Section 4.3 of the Act also states that ‘due regard’ will be given to ‘the need to respect the rights of the person to dignity, bodily integrity, privacy and autonomy.’ However, the extent to which these rights will be considered is made clear in the preceding subsection 4.2, which states that the person concerned has a right to be informed of the decision to admit or administer treatment and to ‘make representations’ only ‘in so far as practicable’. 

39. With regard to consent, Section 57.1 of the Act states that consent shall be required for all treatment except where in the opinion of the treating consultant psychiatrist treatment is necessary to ‘restore his or her health, to alleviate his or her suffering’ and where ‘by reason of his or her mental disorder the patient concerned is incapable of giving such consent’. Contrary to Art 12 CRPD and General Comment No 1 on Equal Recognition Before the Law,[footnoteRef:26] discrimination on the basis of disability also underpins the exclusions set out in the Assisted Decision-Making Capacity Act 2015.[footnoteRef:27] The 2015 Act - the commencement of which is the main impediment to ratification of the CRPD - excludes the obligation to comply with an advance healthcare directive where the treatment is regulated under the Mental Health Act 2001 or the Criminal Law (Insanity) Act 2006 thereby greatly increasing the vulnerability of persons with psychosocial disabilities to coercive treatment.  This restriction on the application of advance healthcare directives discriminates against persons with psychosocial disability who are involuntarily detained, who are unable to refuse treatment on an equal basis with others.  [26:  CRPD/C/GC/1]  [27:  Mary Donnelly, “The Assisted Decision-Making (Capacity) Act 2015: Implications for Healthcare Decision-Making” (2016) 22(2) Medico-Legal Journal of Ireland 65.] 


40. These provisions enable the involuntary committal and nonconsensual treatment of persons with psychosocial disabilities who pose no risk to themselves or others on the basis of the assumed likelihood of deterioration and the assumed benefit of treatment. This is the case in spite of the fact that the likelihood of deterioration is exceptionally difficult if not impossible to ascertain and the fact that serious doubt as to the benefit of involuntary committal and forced treatment has been raised by the high rate of readmission in Ireland (66% of all admissions in 2015 were readmissions)[footnoteRef:28] and a growing body of evidence that demonstrates the trauma caused by involuntary committal and nonconsensual treatment and the prevalence of patient strategies of compliance with treatment while hospitalised, in particular compliance with medication, only in order to secure release.[footnoteRef:29]  [28:  HSE Mental Health Division (2016) Delivering Specialist Mental Health Services 2014-2015, delivering specialist p. 59.]  [29:  Colm McDonald et al (2015) A perspective evaluation of the operation and effects of the Mental Health Act 2001 from the viewpoints of service users and health professionals, (College of Medicine, Nursing and Health Sciences, NUI Galway), pp. 120-123.] 


41. Although the procedural rights of patients are strengthened somewhat by the proposals put forward by the Expert Group on the Review of the Mental Health Act, by allowing involuntary committal and nonconsensual treatment of patients with psychosocial disabilities to persist – including on grounds of an ‘imminent threat to health’ - they are also blatantly discriminatory and fail to enhance the protection of substantive rights afforded to persons with psychosocial disabilities. Current Government policy with regard to psychiatric treatment is set out in the 2005 document ‘A Vision for Change’, which proposes a shift away from the medical model in favour of care in the community and the use of involuntary committal and forced treatment only as a last resort. According to the 2015 Annual Report form the Mental Health Commission however, the number of psychiatric admissions, both voluntary and involuntary in Ireland is not diminishing but increasing (from 12,980 in 2014 to 13,096 in 2015). Moreover, involuntary admissions are increasing at the highest rate with a total of 2,363 patients admitted involuntarily in 2015, representing a 9% increase on the previous year.[footnoteRef:30]  [30:  HSE Mental Health Division (2016) Delivering Specialist Mental Health Services 2014-2015, delivering specialist p. 58.] 


Position of Voluntary Patients
42. In 2011, this Committee expressed concern that the definition of a voluntary patient under Article 2.7 is not sufficient to protect the right to liberty of a person who might be admitted to an approved mental health centre. The Expert Group has recommended that “a voluntary patient be defined as a person who has capacity to make his or her own decisions (with support if required) regarding admission and treatment and who gives informed consent to that admission and treatment”. However, no law reform that would address the concerns of the Committee in this regard has been introduced in the intervening period. As discussed above the Mental Health Act 2001 provides protections and safeguards for persons involuntary detained.  However, the provisions relating to ‘voluntary patients’ are recognised as being unclear and insufficient to protect the human rights of persons admitted in this way.[footnoteRef:31] The 2001 Act does not sufficiently protect the rights of ‘voluntary patients’ who are deemed to lack capacity to consent to admission or treatment.  As such there are inadequate safeguards and supports for persons to object to admission as a ‘voluntary patient’ or to refuse treatment. [31:  Report of the Expert Group on the Review of the Mental Health Act 2001 (Dublin: Department of Health, 2015) p. 28.] 


Use of Electro Convulsive Therapy
43. The use of Electro Convulsive Therapy (ECT) is currently legislated for under Section 57 of the Mental Health Act. The Act provides for nonconsensual ECT where the patient is ‘unable to give consent’ subject to the approval of the treating consultant and the authorisation of a second consultant psychiatrist. The proposals put forward by the Expert Group define the circumstances under which ECT can be administered non-consensually as those in which it is required as a lifesaving treatment, to protect the life of the patient or others and where patients are otherwise treatment resistant. Under such circumstances, the Expert Group proposes that ECT may proceed even where consent is denied by a patient’s court approved Decision Making Representative.[footnoteRef:32] This is in spite of the fact that the Group itself recognises ‘diverging views on the necessity and efficacy of ECT both within and outside the psychiatric profession’ as well as the possibility that ECT is both high risk and low-benefit.[footnoteRef:33] The term “unwilling” to consent to the administration of ECT was deleted from the Mental Health Act 2001.[footnoteRef:34]  However, under the 2001 Act people can still be forcibly administered ECT without their consent provided the treating psychiatrist and another psychiatrist deem they are “unable” to consent. Advance healthcare decisions made while the person was considered to have capacity can be overridden (non-legally binding) under the Assisted Decision-Making Capacity Act 2015.  [32:  The Assisted Decision Making Capacity Act provides for substitute decision making in the form of a court appointed Decision Making Representative where it is believed a person lacks capacity to such an extent that they require decisions to be made on their behalf entirely by someone else.]  [33:  Mental Health Commission, Annual Report 2015, P. 61.]  [34:  Mental Health (Amendment) Act 2015] 


Use of Restraint
44. The use of seclusion and mechanical restraint is permitted under Art 69 of the Act. The application of these measures is regulated by the 2009 rules drawn up by the Mental Health Commission. These rules allow for the use of seclusion and restraint only in ‘rare and exceptional circumstances’ and only in ‘the best interests of the patient when he or she poses an immediate threat of serious harm to himself or others.’  However, according to the 2015 Annual Report form the Mental Health Commission, of the 61 approved centres inspected in 2015, only 6 were in full compliance with all regulations. In particular, 43% of approved centres breached regulations on the use of seclusion, 42% on the use of physical restraint and over one quarter on the use of mechanical restraint.

Recommendations:

45. Ireland should ratify the CRPD with immediate effect, and to set out a timetable for achieving full compliance with CRPD in Irish law.  The Government should also review Ireland’s anti torture framework to ensure compliance with the CRPD. In particular, ICCL calls on the Government to commence the Assisted Decision Making Capacity Act immediately, and to amend the provisions within the Act allowing exclusion of Advance Healthcare Directives on the basis of psychosocial disability.

46. [bookmark: _GoBack]The Government should take steps to restrict the use of involuntary commitment to circumstances in which a patient is a danger to themselves or to others, and for a limited time necessary to prevent major harm. The Government should clarify the definition of a ‘voluntary’ patient.

47. The Mental Health Act should be amended to comply with the CRPD, including providing for the elimination of all forced and non-consensual medical interventions, including the non-consensual administration of ECT and mind-altering drugs such as neuroleptics, and the elimination of the use of restraint and seclusion.

48. The information available from the Mental Health Commission suggests that many service providers are not in compliance with existing regulations in relation to the use of restraint and seclusion. ICCL calls on the Government to provide information on the accountability mechanisms in place to prevent the use of restraint or seclusion, up to and including criminal sanctions.
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