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Shadow Report 
to the State of Palestine’s follow up report,
on the concluding remarks on the initial report by State of Palestine.
Submitted to the CEDAW Committee
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The Independent Commission for Human Rights – The Ombudsman
The Independent Commission for Human Rights ICHR is the Palestinian national human rights commission. ICHR enjoys full membership at the Global Alliance of National Human Rights Institutions (GANRI). On 30/9/1993, late President Yasser Arafat issued a presidential decree establishing the ICHR, before publishing the decree at the Palestinian Gazette, volume no. (59) of 1995, which outlined the mandate and responsibilities of the Commission as follows: “to follow-up and ensure that different Palestinian laws, by-laws and regulations, and the work of various departments, agencies and institutions of the State of Palestine and the Palestine Liberation Organization meet the requirements for safeguarding human rights". 
The decree entrusted ICHR with the drafting of its statutes in a manner that would ensure its independence and effectiveness. ICHR commenced its activities in early 1994; the first Commissioner General was Dr. Hanan Ashrawi, who proposed the idea spearheaded ICHR's initial establishment.
Furthermore, Article 31 of the Basic Law, voted by the Palestinian Legislative Council (PLC) in 1997, published in the official Palestinian Gazette in 2002, provides that: "An independent Commission for Human Rights shall be established by law which shall specify its formation, duties and mandate. The Commission shall submit its reports to the President of the National Authority and the Palestinian Legislative Council". Although the law is not there yet, nonetheless, the Commission acts, based on the aforementioned Decree, until passing the Commission-establishing law.
In addition, the ICHR, in its capacity as the national human rights commission and Ombudsman, follows up and ensures availability of requirements for safeguarding human rights in the different Palestinian legislations and in the work of the different departments, institutions and services of the state of Palestine. The work of the Commission extends to dealing with the complaints submitted by citizens on human rights violations by the executive authority, legal awareness raising, monitoring national policies and legislations, as to the extent of being in line with the international human rights criteria.










Introduction:
State of Palestine discussed its initial report on CEDAW before The Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) committee on 11 July 2018. Following that, the Independent Commission for Human Rights (ICHR) submitted its comments on the state report. 
On 25 July 2018, the committee issued its concluding remarks on the initial report of State of Palestine.
The ICHR follows up on the commitment of State of Palestine to implementing the recommendations of the human rights contractual committee and CEDAW in this context. Additionally, the ICHR encourages State of Palestine to consolidate its commitment to strengthening human rights, especially women rights, to ensure that both genders equally enjoy their rights.

Palestinian progress in implementing the convention:
State of Palestine has taken a number of positive steps, in implementing it contractual commitments under the convention. The ICHR has lauded these steps and encouraged the Palestinian government, at the same time, to accomplish these steps. One of the significant, such steps, was the signing of the CEDAW optional additional protocol in April 2019. In spite of the significance of that step, we find that signing the protocol was in detachment of the context of state steps to harmonize national legislations with the content of the convention, publishing the convention in the official Palestinian Gazette and not taking steps at the constitutional level to make the convention part of the legal system.
On another note, State of Palestine issued, in March 2019, Law with Decree No (21), concerning the marriage age limit. The law lifted the marriage age limit to (18) years for both genders, in the civil status legislations for Muslims and Christians and all citizens of State of Palestine, while giving an exception in setting the marriage age limit to (18) years upon a consent from the Muslims Chief Justice and other references for the other sects.
 The exception in the amendment grants unconditional power, for the Chief Justice and leaders of other sects, to write marriage contracts for children of both genders. The text of the exception was general and not defined with clear bases or restrictions. This allows for continued child marriage, from both genders. Girl child marriage constituted around 20% of the marriage contracts signed in 2019.
In spite of the poor decree, women in Gaza will not benefit of this amendment, as the Gaza courts do not respect the executive resolutions issued by the Presidency or the Council of Ministers. In fact, due to considerations of the continued political and geographic division, these courts did not implement any of the laws and decrees that the Palestinian President issued. The Hamas block, Change and Reform, continues holding its separate meetings at the Palestinian Legislative Council, issue laws and legislations implemented on the Gaza Strip and do not approve the laws with decrees that the Palestinian President issues in the West Bank.
In addition, the President issued a Decree Law No. (22) of 2019, regarding the right of the mother to open bank accounts for her minor children, in the same way as the father does, and despite the importance of this decree to accelerate equality in parental responsibilities within the family, the decree needs constant follow-up and monitoring, by the government to ensure banks’ adherence to the Decree. A number of banks did not adhere to the Decree, while the Monetary Authority did not adopt a specific mechanism for implementing the Decree.
The attempt to achieve progress with regard to the convention stopped upon the completion of the above-mentioned issues. The state did not take measures or actions to strengthen the state adherence to the convention.
The government commitment was subject to negative impact because of the resisting attack by some conservative and religious groups and clan leaders. CEDAW faced unprecedented campaign branding it as anti-Muslim creed, an attempt to westernize the Palestinian society and to destroy families. The campaign accused women organizations of being under the effect of the western funding and agendas. The Palestinian government did not take any measure to contribute to consolidating its sovereignty by strengthening the implementation of the convention articles, as a means of response to the resisting attack, which is part of its contractual responsibility and a sovereign decision that the government does not allow any violation to it.

First: Recommendation No. (11.a) by the committee on the need for State of Palestine to adopt a national legislation, that includes a comprehensive definition to discrimination against women
In its response to the recommendation of the treaty, body no. “11.a” on the need for State of Palestine to adopt, without delay, national legislation that includes a comprehensive definition of discrimination against women covering all prohibited grounds of discrimination and encompassing direct and indirect discrimination in both the public and private spheres. The report indicated that the state has adopted a definition to discrimination against women, in the draft Decree Law on the Protection of Family Against Violence.
· The process of issuing a legislation, which includes a comprehensive definition to discrimination against women, requires adopting that definition in the Palestinian Basic Law. This would reflect that definition on all the following legislations, alight the legislations that are already in effect, or to issue a Decree Law that includes a definition to discrimination, so that it serves as the legal reference to prevent any discrimination in any law or action.
· The definition in the draft law on Family Protection Against Violence is limited to defining gender-based violence within the family, but not a comprehensive definition to violence both in public and private sphere.
· The draft remains just a draft law that is not in effect in discrimination areas. The discussion of the draft has already started by a number of relevant ministries (Ministry of Social Development and Ministry of Justice) since six years. Issuing the law is not expected in the near future, considering the response of the government to the attack against the draft contents.
· On the other hand, the drafts mentioned in the government report are just drafts. Amending the legislations related to labor in the public and private sectors is still subject to government discussions. The ICHR has not found a government will to issue these amendments to be in line with the comprehensive concept of gender-based violence.
· The actions and measures referred to in the state report regarding establishing equality in access to justice remain defective procedures, in light of using the set of laws in force, which have discrimination.
Second: The recommendation of the committee No. (13. C) concerning taking concrete steps to accede to the Optional Protocol and publish the Convention in the Official Gazette;
a. acceding to the CEDAW Optional Protocol
- The State of Palestine acceded to the Optional Protocol on April 10, 2019, according to which the State of Palestine recognized the competence of the Committee on the Elimination of Discrimination Against Women to receive individual complaints from women in case they were subjected to violations that violate the core provisions of the Convention. Despite the importance of this step, this advanced step is not consistent with the progress made in implementing the provisions of the Convention. Consequently, acceding to the optional protocol, annexed to the convention, must accompany a practical step towards integrating the provisions of the convention and eliminating all forms of discrimination against women at the level of the Palestinian national legal system.
- Accession to the Optional Protocol to the Convention entails carrying out state awareness-raising campaigns for women, in order to familiarize them with the protocol and the rights entrusted to them in the protocol, procedures for access to justice and remedies in case they are subjected to any violation of their rights, enshrined in the Convention. The aforementioned has not been done, and there is no government mechanism developed for activating the protocol articles.
In light of not including the convention as part of the domestic law, and the lack of awareness of women about the protocol, acceding to the protocol will not create a change in the lives of women nor enable them to access all their rights at the national level.
b- Publishing the convention in the Palestinian Gazette
Despite the numerous official announcements, from time to time, regarding the government's intention to publish the conventions that the State of Palestine has acceded joined in the Palestinian Gazette; the government has not done so. The state failed to publish the international conventions to which it acceded, including their protocols. This failure was despite the continuing demands of the ICHR, civil society institutions and the recommendations of the contractual human rights committees. This failure indicates that there is no government will to publish the convention, the result of which the convention will become part of the legal system, will increase the anger and objection of traditional community groups to the content of the convention.

Third: Recommendation no. (15.a) of the Committee on the need to reunify the legal systems in the Gaza Strip and the West Bank to ensure that all women and girls in the State party are afforded equal protection under the law, in line with the Convention.
One of the challenges facing Palestinian women in ensuring their benefit from the international human rights system, and from the application of the CEDAW in particular, is the political division between the West Bank and the Gaza Strip, which has resulted in the double legal system and the subjugation of all Palestinian women to two different legal systems.
The formation of the national consensus government in August 2013 and its amendments did not lead to taking control and taking over the administration and governing of the Gaza Strip. Although the program of the eighteenth government, which was formed in March 2019, included the main goal of achieving national unity and preparing for the elections to end the division and the return to legislative life. Yet, the government made no practical steps to achieve this goal. This has hindered the application of the international laws, resolutions and conventions, to which the Palestinian government is committed, in the Gaza Strip. The same applies to the extent of applying these agreements in areas (C) in the West Bank, which are under the control of the Israeli occupation authorities. In addition, political developments indicate that reconciliation and extending government's control over the Gaza Strip is not possible in the near future.

Fourth: Recommendation No. (15.c) of the Committee to expedite the review of draft laws to ensure their compliance with the Convention, including the draft penal code, the draft personal status code and the draft family protection law, and their adoption.

The State of Palestine indicated, in its follow-up report on the implementation of CEDAW, its plans to form an official team to review the draft penal code in early 2020. Covid-19 pandemic affected the meetings of the team and review of the draft, following the declaration of a state of emergency. Therefore, because of the urgent need to have a penal code that is consistent with the content of international conventions, including CEDAW, the ICHR considers that review of the draft law of 2011 should not be subject to any delay.
On the other hand, in early 2020, the Ministry of Social Development submitted the final draft of the decree law on the Protection of Family Against Violence. Civil society organizations and the ICHR submitted their observations on this draft for the government to incorporate them, to ensure that women who suffer domestic violence benefit from the protection system and ensure that family members are accountable.
Since putting it to discussion by the Council of Ministers, the draft has faced a fierce campaign led by some traditional groups, religious parties and some clans, the situation worsened when it came to threatening activists and defenders of the draft, even with killing and pronouncing as infidels.
The Palestinian government has not taken any measures to counter the campaign, defend the draft and protect activists, which threatens the issuance of the draft, and the disruption of the provisions of the CEDAW. 
As for personal status laws, although they violate the provisions of the Convention, the State of Palestine has not taken any measure or action to harmonize them to the provisions of the Convention.
In the fourth quarter of 2019, the President issued Decree Law No. 21 amending the marriage age limit, raising it to 18 years for both spouses, while maintaining the discretion power of the judge for exception.
Although the Government is taking this procedure, as a way to harmonization of the Personal Status Law with the Convention, however, the application of this amendment, granted the sharia judge and the marriage contract officers the discretion in (exceptional) cases of marriage, where the age of the fiancée is less than the age limit set in the amended text. This raises the concern that these exceptions will become the rule if sharia judges and marriage contract officers expand the definition of the exception, and girls are married not only under the age of 18 years, but even below 15 years, based on the discretion and interest estimation.
 The ICHR raises its concern that the Bureau of The Chief Justice will rely on the policy of amendment to the current law and depend on that, instead of repealing the law in its entirety and adopting a modern law in accordance with the provisions of the Convention. This would enshrine patriarchal authority over the rest of the family and diminishing the role of women in the community.
Recommendations:
- The Palestinian government must work closely with the rest of the Palestinian political parties to take the necessary measures to hold Palestinian presidential and legislative elections. This will be to end the division and unify both parts of the country, to ensure that all Palestinian women benefit from the international human rights system, and to unify legislations and harmonize them with the provisions of the Convention.
- The State of Palestine should publish the Convention on the Elimination of All Forms of Discrimination Against Women CEDAW in Palestinian Gazette as soon as possible, within a specified time frame.
- The State of Palestine should take the necessary steps to incorporate the Convention in its legal system and begin the process of harmonizing the legislations in an integrated manner.
- The basic law should include a definition for gender-based discrimination to become a constitutional principle and basis, on which the State drafts any legislation, or develops public policies.
- The need to expedite the issuance of the draft penal code after harmonizing it with the content of the Convention.
- The need to expedite the issuance of the draft Decree Law on the Protection of The Family Against Violence.
- The need to draft a personal status law in partnership with civil society institutions and benefit from their experience in this context.
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