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One of the most difficult aspects of the Norwegian equality debate is recognising the

equality and discrimination challenges for disabled people. This report illustrates the

negative consequences this results in for individuals and our society as a whole. If you

develop a mental illness, you risk being forcibly medicated and restrained. If your child

uses a wheelchair, he or she may be forced to attend a school far away from his or

her friends. Having an impairment means that you are not able to access a variety of

goods and services. You encounter extensive barriers in working life. Finally, you also

risk being a victim of harassment and hate crimes simply for being who you are.

Why is this the case? Why do we allow the human rights of disabled people to be

violated so systematically, so frequently, and so brutally?

The answer is as painful as it is obvious: We allow such violations because we still

regard people with impairments as a sort of manufacturing defect. The paradigm shift,

to which we refer often in this report, has only occurred on paper. Our authorities still

believe that it is limited functional capacity, and not discrimination, that makes a per-

son disabled. They do not see that the root of the problem lies with society. In our

prejudices and barriers. In us.

This is detrimental to our policies. Policies fall short when authorities are more con-

cerned with working to change people with impairments than with combating preju-

dice and discrimination in society. This is clearly evident in the state’s report to the

CRPD Committee, which describes a number of support and welfare programmes,

but few if any measures to combat prejudice and discrimination.

The policy fails when authorities do not let discrimination have consequences for

those who discriminate. Generally, it is those who suffer discrimination who must bear

the consequences thereof, rather than those who discriminate. The policies also fail

when authorities fail to adequately listen to those suffering discrimination. In committee

work, report compilations and public discourse, disabled people are only involved to a

very limited extent. Authorities develop policies for them, not with them.

This is simply not good enough. Discrimination cannot be stopped with welfare poli-

cies. It is stopped with comprehensive policies based on knowledge of differential

treatment, prejudices and barriers in society.

In 2013, Norway ratified the UN Convention on the Rights of Persons with Disabilities

(CRPD). It obligates the state to pursue a policy that gives disabled people equal

access to their human rights, on par with anyone else. If Norway is to live up to this

obligation, the authorities must amend their policies from looking at what is ‘wrong’

with people to what is wrong with the system.
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The human rights of disabled people in Norway are not being realised. This is demon-strated in this report through documentation relating to eight areas. The report com-prises a description of the current context, the concerns of the Ombud and recommen-dations for what the UN CRPD Committee should request the Norwegian state to do in order to develop legislation and policies that are in accordance with the Convention.


Chapter 1. The conditions for the CRPD in Norway

The state lacks a comprehensive policy that ensures the individual self-determination, that actively combats prejudice and stereotyping, and systematically creates a more accessible and inclusive society. The Ombud recommends that:

the status of human rights of disabled people in Norway be examined with a view to laying the groundwork for a comprehensive and knowledge-based policy based on the CRPD

a comprehensive strategy, based on a human rights perspective, be devel-oped to combat discrimination and prejudice against disabled people

the CRPD and other human rights should be included in school curricula as well as training programmes in public administration, research environments and in education programmes for, inter alia, teachers, heath professionals, journalists, police and lawyers

disabled people be included in policy-making


Chapter 2. Lack of information and documentation

The lack of a knowledge base and documentation on disabled people places limita-tions on the state to fulfil its obligations under the CRPD. There is a lack of information about certain key areas. A fundamental problem with the existing information is a lack of systematism, even in the areas we know the most about. Additionally, this informa-tion is not usable in identifying barriers to participation in society for groups comprised of different types of impairments, nor is it useful in relation to removing these barriers. This constitutes a failure to live up to Article 31 of the Convention. The Ombud recom-mends that:

the state should investigate what information needs to exist with a view to living up to its obligations under the Convention. This must be followed up with a strategy for systematic collection of information, for which the necessary financial resources must be set aside.
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Chapter 3. Persons in mental health care are subjected to discriminatory coercion

Figures on the use of coercion in mental health care have remained high and stable. Coercion in this context manifests itself in the form of detention as well as forced med-ication and restraint. This is in violation of CRPD Articles 14, 15 and 25, concerning the right to liberty, personal security and access to health care. The harmful conse-quences of coercion are well documented. The Ombud recommends that, among other things,

the state should take concrete measures to prevent and avoid discriminatory detention, forced medication and use of mechanical restraints

access to voluntary and equitable mental health care, including user-centred support, should be introduced

the state should replace the Norwegian Mental Health Care Act with a non-dis-criminatory act on the regulation of coercion, which does not specifically target people with psychosocial impairments and limits the possibility of using coer-cion to situations where an individual is in immediate danger to themselves or others.


Chapter 4. Persons with intellectual impairments and persons with dementia are subjected to coercion

Persons with intellectual impairments and persons with dementia are subjected to the use of coercion to a significant extent, including the use of forced restraint, tying-up, isolation, denial of food and threats of punishment. This is not in line with CRPD Arti-cle 17 (protecting the integrity of the person) and Articles 14, 15 and 25, referred to in Chapter 3. The Ombud recommends that, among other things,

concrete measures should be implemented to prevent and discourage the use of coercion, including increased awareness, increased resources, additional staff and better training of employees

the person in question, or a next of kin, should be involved in exceptional cases where coercive measures are warranted

effective measures to oversee and review decisions on the use of coercive measures should be implemented
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Chapter 5. Persons with impairments do not receive supported decisionmaking that safeguards their self-determination

Courts may deprive individuals of their legal capacity and accordingly their right to make decisions on their own that are legally binding. Other acts allow for people deprived of their legal capacity to lose the right to make their own decisions, even in particularly personal matters such as marriage, abortion, sterilisation and issuance of passports. In addition, people under guardianship are subjected to coercion and abuse of power by guardians who overstep their mandate. Guardianship under the Norwegian Guardianship Act is not a form of supported decision making in line with the CRPD. The Ombud recommends that, among other things,

frequent inspections of guardian mandates should be carried out

a legislative committee should be established with a view to developing sup-ported decision making schemes, based on total self-determination, and with a view to replacing the Norwegian Guardianship Act with a non-discriminatory act on supported decision making

statutory provisions that allow for interventions of self-determination in particu-larly personal matters should be repealed immediately


Chapter 6 Part I. Persons with impairments are subjected to violence and abuse

A higher proportion of disabled people are victims of violence, sexual violence and abuse than in the general population. Women with impairments are more vulnerable to all kinds of violence than women without impairments. The Norwegian national shelter service is not accessible nor adapted to disabled people. Persons with intel-lectual impairments who are victims of sexual abuse are not given adequate protec-tion. These conditions are in violation of the CRPD Articles 16 and 6. The Ombud recommends that, among other things,

shelter services should be made accessible and adapted for disabled people

effective mechanisms to protect persons with intellectual impairments from sexual abuse should be implemented, including mandatory training of employ-ees

a scheme to alert authorities in cases of sexual abuse against persons with intellectual impairments, with follow-up routines, should be introduced
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Chapter 6 Part II. Persons with impairments are subjected to bullying, harassment and hate crimes

Disabled people are often subjected to bullying, harassment and hate speech, and hate crimes occur. The victims include children and young people with impairments. Such utterances and actions receive little public attention and are rarely punished. This is a violation of Article 16 of the Convention. The Ombud recommends that, among other things,

identify the nature, extent and effects of bullying, harassment and hate crimes against disabled people

give children and young people effective protection against harassment and bullying in schools and in higher education institutions

introduce an accessible scheme to report bullying, harassment and hate crimes


Chapter 7. Persons with impairments are discriminated against in working life

For a long time, the labour market has excluded and discriminated against disabled people. Among other reasons, this is caused by prejudices against disabled people as employees as well as limited state measures aimed at removing barriers encountered by individuals with impairments seeking employment or in employment. This is a vio-lation of Article 27 of the Convention. The Ombud recommends that, among other things,

measures to counter stereotypes and prejudices about impairment being equivalent with reduced ability to work should be implemented

the government should work actively to change conditions in the labour market that exclude disabled people

the state should be at the forefront in terms of recruiting and retaining disabled people
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Chapter 8. Schools are not accessible to students with mobility impairments

Students with reduced mobility are excluded from equal participation in schools due to significant physical obstacles. Owners of existing schools are exempted from mak-ing improvements because the cost is seen as an undue burden. Economic consider-ations take precedence over the students’ right to an accessible school. This is a violation of Article 9 of the Convention. The Ombud recommends that:

the practice of assessing undue burden should be reviewed so that it is strictly enforced

the state should adopt regulations with deadlines for the universal design of existing buildings, prioritising school buildings

an escalation plan for the universal design of school buildings, including sufficient and regular annual appropriations, should be prepared


Chapter 9. Persons with impairments do not have equal access to information, goods and services

Disabled people do not have equal access to information, goods and services due to a lack of support or because the service is not adapted in a way that makes it univer-sally accessible. Universal design must be supplemented by appropriate accommo-dation. This is a violation of Articles 9 and 5 of the Convention. The Ombud recom-mends that:

a legislative committee should be established with the aim of considering legal amendments to ensure that persons with impairments are given equal access to information, goods and services

training materials and guidance documents should be developed and intro-duced into all companies’ internal training courses. Guidelines for accommo-dation should be developed and promulgated
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INTRODUCTION


Universal human rights apply to all individuals. Nevertheless, not all individuals have the same access to their rights. That is why the UN has adopted a number of conven-tions throughout the years intended to protect different groups by combating discrim-inatory societal structures, and ensuring that everyone has the same access to our universal human rights.

In 2006, the UN adopted the Convention on the Rights of Persons with Disabilities (CRPD1). The purpose of the Convention is to ensure that people with impairments have the same access to human rights and the same opportunities to participate in society as anyone else. The Convention grants no new rights to disabled people, but it clarifies the content in the existing human rights and the obligation of the ratifying states to ensure that disabled people have access to their human rights. The Conven-tion implies a fundamental paradigm shift in how governments view and treat people with impairments2.


LDO´s role as a monitoring body

It is the Equality and Anti-Discrimination Ombud (LDO) that assesses the implemen-tation of the Convention in Norway3. Our responsibility is to ensure that Norwegian authorities implement the provisions of the Convention and that Norwegian law and administrative practices are in accordance with Norway’s obligations.

Two years after the ratification of the Convention, the Norwegian state must submit a comprehensive report on measures taken to give effect to its obligations under the Convention and on the progress made in that regard, as well as participate in a verbal examination where the UN Committee on the Rights of Persons with Disabilities has the opportunity to ask questions. Norway ratified the CRPD in 2013. This is accord-ingly the first time Norway is reporting on its implementation of the Convention. Fol-lowing this report, the state must submit a report to the UN every four years.

Alongside the report from the Norwegian government, LDO, as the monitoring body, has the opportunity to deliver a supplemental report. Together with so-called shadow reports from civil society organisations, this serves as an independent source of infor-mation for the UN Committee. The Committee may make use of this information as it later examines the Norwegian government report and make recommendations for further follow-up of commitments under the Convention.












1 Convention on the Rights of Persons with Disabilities: http://www.fn.no/Bibliotek/Avtaler/Menneskerettigheter/FNs- konvensjon-om-rettighetene-til-personer-med-nedsatt-funksjonsevne

2 The shift is discussed in Chapter 1

3 The Norwegian Discrimination Act and Anti-Discrimination Tribunal: https://lovdata.no/ dokument/NL/lov/2005-06-10-40
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Sources and Methodology

We make use of a variety of sources in connection with our monitoring activities: Research, reports, government documents, our appeals and guidance cases as well as knowledge -based expertise in civil society. We have conducted eight consultation meetings with organisations for disabled people as well as other organisations. These meetings have concerned the CRPD in general in addition to specific themes of the present report. The intention was to give civil society organisations an opportunity to submit their views and experiences. We have also sent draft copies of some of the chapters to disabled people´s organisations to obtain feedback during the preparation of this report and we have collected concrete examples from them of some of the issues mentioned in the report.

In Norway, there is a lack of knowledge on how persons with impairments are exclud-ed and discriminated against, not only on the basis of impairment, but in connection with other characteristics such as their gender, age, ethnicity and sexual orientation (also known as multiple or intersectional discrimination4). In this report, the Ombud has referred to this type of knowledge where we have encountered it. Knowledge of this kind must be developed to ensure more effective legislation and policies. The state has an obligation under the CRPD to develop effective policies that target all individuals with impairments regardless of their circumstances and needs and there-fore needs this knowledge too.


Structure of the report

This report begins by addressing the overarching preconditions for the fulfilment of human rights for disabled people in Norway and subsequently goes into more detail on selected topics concerning one or more articles in the CRPD. The relevant articles are mentioned and we include footnotes to page numbers in the government report to the CRPD Committee, sent in June 2015, where it reports its fulfilment of the same articles. In our review of the individual topics, we begin with a brief contextual over-view. This is followed by the Ombud’s concerns. This is an analysis of whether the state is living up to its obligations under the CRPD. Each chapter concludes with the Ombud’s recommendations to the CRPD Committee, to be used in their examination of the Norwegian government report. We provide a total of 44 recommendations.













4 Multiple discrimination is when a person is discriminated against on the basis of several traits, identities or characteristics, resulting in an increase in the quantity of discrimination faced by the same person. Intersectional discrimination is when a person is discriminated against on the basis of several traits, identities or characteristics, resulting in a qualitative change in the discrimination. This means that one cannot understand discrimination by linking the cause to a single trait, identity or characteristic of the person. E.g. if a person is not offered a position because they are both elderly and suffer from hearing impairment.
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1. The conditions for the CRPD in Norway


When Norway ratified the Convention on the Rights of Persons with Disabilities (CRPD) in 2013, it committed the state to carry out policies that would help realise the universal human rights of disabled people.5 It is the Ombud’s assessment that the state has not implemented the necessary comprehensive and structural changes to fulfil its commitments under the Convention.


1.1. Discrimination and human rights violations

Persons with impairments are subjected to discrimination in all areas of society.

In some contexts, disabled people face differential treatment solely because of their impairments, with no reasonable cause for such differential treatment. In other con-texts, persons with impairments are treated equally to everyone else, without making adaptations for differences in abilities and needs. This report refers to discriminatory laws and practices in seven different areas where people are deprived of their human rights because they have an impairment.

Persons with psychosocial impairments, persons with intellectual impairments and persons with dementia are subjected to extensive coercion and abuse of power. Peo-ple are being deprived of their right to self-determination, and the coercion results in serious negative consequences. People who require supported decision making for short or long periods find that there are no schemes for supported decision making.

Disabled people are still subjected to harassment and hate crimes, in the absence of state efforts to combat and prevent negative stereotypes and prejudices about people with impairments.

Unemployment among disabled people is high. The exclusion of disabled people from the labour market has remained stable for a very long time.

The state does little to combat negative attitudes and does not require employers to hire disabled people. The state is not working actively to encourage diversity in the workplace.

Norway has a long way to go to ensure accessibility for disabled people to existing buildings and outdoor areas. Children and young people with reduced mobility are faced with schools that are not accessible to them. Persons with impairments encoun-ter inequitable access to information, goods and services on a daily basis as these are not adapted to different people and different needs.






5 International Covenant on Economic, Social and Cultural Rights (ICESCR, 1966), International Covenant on Civil and Political Rights (CCPR, 1966) and the European Convention on Human Rights (ECHR, 1950). These conventions all became incorporated into Norwegian national law through the Norwegian Human Rights Act (1999).
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Discrimination against disabled people is rarely punished. When people with impair-ments are discriminated against, it is generally them who have to bear the conse-quences of such discrimination. Those who discriminate face no repercussions.


1.2. Absence of power and involvement

Participation and equality are an oft-used mantra in Norwegian public discourse, but rarely comes into play as a key premise in the planning, decision-making process or in the actual development of measures.6

The CRPD stipulates that disabled people be involved in processes leading to the development of legislation, policies and administrative practices to ensure that the state lives up to its obligations under the Convention. This includes processes leading to decisions that directly affect persons with impairments .

In its report to the CRPD Committee, the state writes the following: ”User involvement is also a key element in Norwegian policy.”7 However, it is the Ombud’s assessment that disabled people are allowed far too little involvement in forums where the terms for legislation and policies are formulated.

In 2009, the state was criticised by the Office of the Auditor General of Norway for its wholly inadequate level of involvement of disabled people in policy development.8 Since then, the Norwegian State Council on Disability, which served as an important bridge between disabled people and the government, has been disbanded. The lack of any forum or collaborative framework that upholds the government’s obligation to involve and cooperate with disabled people´s organisations is deeply troubling.

In 2014, the government appointed a committee to review the legal rights and gener-al living conditions for people with intellectual impairments9. No-one with intellectual impairments, nor representatives from organisations for persons with intellectual impairments, were on the committee. After six months of newspaper headlines and pressure from the Ombud and other actors, and after members from the committee and reference group resigned in protest, the government finally caved in. A represent-ative from Norway’s largest organisation for persons with intellectual impairments was invited to join the committee.10 This is an example of how involvement of disabled people in issues and processes concerning them has not been incorporated into state structures and routines.





6 NOU 2001: 22 From user to citizen – A strategy for the elimination of barriers for people with disabilities (Fra bruker til borger

— En strategi for nedbygging av funksjonshemmende barrierer) https://www. regjeringen.no/no/dokumenter/nou-2001-22/ id143931/

7 https://www.regjeringen.no/contentassets/26633b70910a44049dc065af217cb201/norges-rapport-konvensjon-om- rettighetene-til-mennesker-med-nedsatt-funksjonsevne.pdf page 6

8 Document no. 3:10 (2008-2009) https://www.riksrevisjonen.no/SiteCollectionDocuments/Dokumentbasen/ Dokument3/2008-2009/Dok_3_10_2008_2009.pdf

9 https://www.regjeringen.no/globalassets/upload/bld/funksjonshemmede/mandat_249481.pdf

10 http://www.aftenbladet.no/nyheter/politikk/Hornes-satsing-pa-utviklingshemmede-i-ferd-med-a-rakne--3633853. html
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In committee work, reviews or public discourse where power, democracy, diversity, representation and equality are on the agenda, people with impairments are largely absent.


1.3. Lack of comprehensive strategies and measures to combat prejudices and discrimination
In the Norwegian welfare state, a number of schemes exist for people with impair-ments, intended as compensatory measures for impairment. The Norwegian National Insurance Act provides the right to different services such as assistive devices, car subsidies and certain benefits upon which many depend, but such welfare measures are not suited for combating prejudices and discrimination.

It is the Ombud’s assessment that the state report to the CRPD Committee mainly highlights compensatory welfare schemes, while any measures introduced by the state to combat prejudices and discrimination are either lacking or wholly inadequate.

The Ombud calls for a comprehensive political knowledge-based strategy to tackle discrimination, prejudices and structural barriers in society. Knowledge and documen-tation are key pillars in policy making. In order to live up to its obligations under the CRPD, the state must continually stay up to speed on statistics and research on con-ditions for disabled people in terms of discrimination and the fulfilment of universal human rights.

It is the Ombud’s assessment that the state must adopt new political initiatives based on a rights-based perspective and the principle of non-discrimination in accordance with the CRPD.

Persons with impairments must be provided the same rights to self-determination, independence and opportunities to participate in society as the rest of the population. The Ombud also calls for stronger measures such as punishments, concession agree-ments, standards, action plans with fixed deadlines and financial resources to ensure that the state lives up to its obligations under the Convention.

In spite of the fact that the state has ratified the CRPD, there has been little change in legislation, policies and administrative practices. Disabled people are seen as in need of help rather than independent citizens with equal rights to self-determination and full participation in society. This is largely connected to how impairment is perceived.

1.4. Perspective affects policy

According to the CRPD, disability results from the interaction between people with impairments and attitudinal and environmental barriers. This contrasts with more tra-ditional perspectives on disability, based on a biological-medical norm for what consti-tutes normality. Accordingly, disability is perceived as a problem with the individual, and this problem hinders them from participating in society. This traditional under-standing also affects policy. A policy based on biological-medical norms for normality
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is characterised by protectionism and paternalism, and focuses on healthcare meas-ures.

The CRPD, however, implies a paradigm shift. A shift from focussing attention and efforts on disabled people towards implementing measures aimed at counter-acting prejudices, discrimination and structural barriers in society. People with impairments must be able to describe their situation, make their own choices, participate in society and affect policy making. Society must not disempower or exercise power and coer-cion because of someone’s impairment, but respect their autonomy, self-determina-tion and integrity.

Realising the Convention’s obligations therefore requires a policy that is capable of changing societal barriers as well as real, genuine involvement of people with impair-ments in the making of such policy.

In the state report to the CRPD Committee, it is claimed that a paradigm shift has taken place in Norwegian policy for disabled people , and it is furthermore claimed that government policy is in line with the Convention’s definitions and principles.

From once having defined disability as resulting from illness, injury or defect, the state today defines disability as a relationship between the individual’s capabilities and society’s demands.11 Disability is defined as the gap, or the mismatch that occurs, when the individual’s capabilities are not sufficient compared to society’s demands.

It is the Ombud’s assessment that the state’s policies are still too heavily based on traditional understandings of impairment . The policies have not sufficiently incorpo-rated the more social, rights-based perspective introduced in the CRPD. Impairment is still largely seen as an individual quality and this is also reflected in Norwegian policies and administrative practices.

It is the Ombud’s assessment that this may be one of the fundamental causes for the lack of willingness to invest in a more accessible society. Prejudices and little respect for the integrity and autonomy of disabled people may be why they are still deprived of their liberty, responsibilities and self-determination.

Disabled people experience disempowerment and a lack of influence in managing their own lives, which is in direct contrast to the principles laid out in the CRDP. We see a growing tendency towards institutionalised housing and segregated schooling. Many individuals with impairments are not given a say in the type and location of their accom-modation. In order to get the services they rely on where they live, a growing number have to live in places resembling institutions. Worryingly, impairment is still used to both explain and justify the use of control, coercion and lack of self-determination.






11 https://www.regjeringen.no/no/dokument/dep/asd/stmeld/19961997/st-meld-nr-34_1996-97/2/id191144/
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The general approach towards people with impairments still remains rooted in a pater-nalistic health care perspective rather than a rights-based perspective. A policy and strategy to combat discrimination and prejudices must be built on a rights-based per-spective and a social understanding of impairment .


In this first report to the CRPD Committee, the Ombud points to seven specific areas where we believe Norwegian government policy illustrates a lack of understanding for a new perspective on impairment while also not living up to the state’s obligations under the Convention. These areas concern freedom from coercion and abuse of power, the right to self-determination, freedom from hate, violence and abuse, the right to work and the right to accessible school buildings. We also discuss the need for better knowledge and documentation on discrimination as a prerequisite for living up to the state’s obligations under the Convention.


1.5. The Ombud’s recommendations

The Ombud calls for a policy change that reflects a new understanding where individ-ual autonomy, self-determination and integrity are respected. We call for a policy that actively combats prejudice and stereotyping and systematically creates a more acces-sible and inclusive society. The Ombud’s recommendations:

1. The Committee should ask the state to examine the status of human rights of disa-bled people in Norway with a view to laying the groundwork for a comprehensive and knowledge-based policy based on the CRPD.

2. The Committee should ask the state to draw up a comprehensive strategy, based on a human rights perspective, to combat discrimination and prejudice against disabled people in Norway.

3. The Committee should ask the state to account for measures to introduce aware-ness of the CRPD in schools, public administration, research environments and in education programmes for, inter alia, teachers, health professionals, journalists, the police and lawyers.

4. The Committee should enquire about the state’s strategy and practices concerning the involvement of disabled people in policy making in general as well as in policies that directly affect disabled people in particular.
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2. Information and documentation




Article 31 of the CRPD obliges the state to “collect appropriate information and docu-mentation, including statistical and research data, to enable them to formulate and implement policies to give effect to the present Convention”. The documentation must identify barriers people with impairments face in exercising their rights and how those barriers can be removed. It must additionally highlight any needs associated with differ-ent forms of impairments and needs related to characteristics such as age and gender. This documentation should be made accessible to everyone.

Government report: pp. 80-84.





2.1. Background and problem description

There is a persistent lack of statistics, documentation and research on the incidence and causes of discrimination of disabled people in Norway. This also applies to knowl-edge about attitudes, negative stereotypes and prejudices against disabled people.

Thus far, knowledge development has largely been focused on documenting living conditions and the general life situation of people with impairments . There is a lack of knowledge about barriers that people with impairments face in exercising their rights in different aspects of society. Research in this field is to a great extent characterised by welfare and medical research focused on the individual. Little research has been done on what prevents people with impairments from fully participating in society and how to remove such obstacles.

Over the last 15 years, the state has repeatedly collated existing living conditions data from multiple sources to document the living conditions of disabled people.12 In 2007, the state also conducted its own study on living conditions for disabled people13, and in 2001 and 2010, studies on the living conditions for people with intellectual impair-ments were conducted14. These studies document that living conditions for disabled people in Norway are significantly worse than for the general population. Additionally, it was found that there is a lack of data in a number of key areas of society. Further-more, there is very little documentation on groups with different types of impairments and on differences relating to key background variables, such as gender, age, sexual orientation and ethnicity.15






12 NOU 2001: 22, Documentation Centre 2006, 2007, 2008, Kittelsaa et al. 2015.

13 Molden et al. (2009) Bjerkan, K.Y. & Veenstra, M. (2008).

14 Tøssebro, J., & Lundeby, H. (2002) Soderstrom, S. & Tøssebro, J. (2011)

15 Kittelsaa et al. 2015.
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A fundamental problem with the existing information is a lack of systematism, even in the areas we know the most about, such as working life. In addition, the knowledge base is limited in its capacity to be disaggregated in order to identify obstacles and needs related to different types of impairments. The information we have today is not suited to assess the state’s implementation of the Convention.16


The state’s primary strategy for collecting information and dissemination in this field is the development of a documentation system under the auspices of the Norwegian Directorate for Children, Youth and Family Affairs (Bufdir).17 Since 2013, Bufdir has been responsible for the development of a system for documenting living conditions and quality of life for people with impairments. This project will prioritise the collection of data that may improve knowledge on achieving goals and the effects of measures used. The documentation system is, furthermore, intended to support the state’s ful-filment of its obligations under the Convention. The documentation system is inter-net-based and is primarily based on existing data and statistics. The first publication came in spring 2015.

However, the documentation system in its current form does not remedy the above-mentioned knowledge gaps. The state has not accounted for how it intends to live up to Article 31 of the Convention. The status of the knowledge base at present is that it cannot be used to assess the effect of state policy or evaluate relevant meas-ures.


2.2. The Ombud’s concerns

The Ombud is concerned that existing knowledge and documentation on disabled people in Norway places limitations on the state to fulfil its obligations under Articles 31-2 in the CRPD.18 There is a lack of information about certain key areas. In addition, the knowledge base is limited in its capacity to be disaggregated in order to identify different needs among persons with impairments .

The Ombud is concerned that the state has not taken responsibility for encouraging research or reviews that identify barriers for participation in society and equal oppor-tunities for disabled people .

The Ombud is concerned that the state has not accounted for how it intends to collect the information and documentation required under the CRPD, which is necessary for the state to live up to the other provisions of the Convention. The Ombud is also con-cerned about the state not having examined the costs or allocated the necessary resources to knowledge acquisition. The consequence thereof is that discrimination




16 Op.cit.

17 This is discussed in the government’s report in points 284 & 285, p. 80-81.

18 Articles 31 & 32: “The information collected in accordance with this article shall be disaggregated, as appropriate, and used to help assess the implementation of States Parties’ obligations under the present Convention and to identify and address the barriers faced by individuals with disabilities in exercising their rights.”
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and other barriers to full participation in society will remain unknown and that it will therefore not be possible to introduce the necessary measures to remove such barri-ers. Disabled people will accordingly not have their human rights fulfilled. As this report illustrates, there is a lack of necessary knowledge in many areas. For example, it is very disconcerting that the government does not know the actual number of inci-dents involving coercion and therefore does not know how the situation has devel-oped over time. Moreover, there is also a lack of figures on the prevalence of forced medication in mental health care.

Nor has the state conducted systematic studies to map the nature and extent of dis-crimination of disabled people in working life. There are knowledge gaps in areas such as discrimination in recruitment, salary progression and promotions, individual accommodation and vulnerability to harassment.


2.3. The Ombud’s recommendations

It is the Ombud’s assessment that in order to ensure the safeguarding of human rights for disabled people in Norway, new and different knowledge is needed to complement existing knowledge. Norway needs documentation that can shed light on both the current situation and the development of the fulfilment of human rights for persons with impairments. Furthermore, documentation related to different groups of disabled people is needed, as well as knowledge about existing barriers and how to remove these. The Ombud has the following recommendations to the Committee:

1. The Committee should ask the state to account for what knowledge needs it has with respect to living up to all the provisions of the CRPD. This must be followed up with a strategy for systematic collection of information, for which the necessary financial resources must be set aside.

2. The state’s systematic collection of documentation under the auspices of Bufdir must undergo the necessary changes and be further developed so that it corre-sponds with the intention to be used to assess the state’s implementation of the CRPD.

3. The Committee should ask the state to secure research and documentation on the identification and removal of barriers in order to fulfil the human rights of disabled people.
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3. Right to liberty and security of the person and access to healthcare for people with psychosocial impairments




Articles 14, 15 and 25 of the Convention concern the right to liberty and security of the person and equal access to health care.

Government report: pp. 36-39






3.1. Background and problem description

3.1.1. Special legislation allows for extensive coercion in mental health care Norwegian law permits extensive use of coercion towards patients with psychosocial impairments. The primary condition for use of coercion is that a person must be deemed to have a “severe mental disorder”, pursuant to the 1999 Norwegian Mental Health Care Act Section 3-3 no. 3 19

This legislation amounts to an intended differential treatment of people with a so-called “severe mental disorder”. One of the consequences of this differential treatment is that people with psychosocial impairments run a significant risk of being subjected to coercion – including unnecessary and harmful coercion.

Use of coercion against people with psychosocial impairments in Norway has been on a high, stable level over the years. The Norwegian Directorate of Health estimates that approximately 20% of all admissions to psychiatric care are done through coer-cion. Analyses of data from the Norwegian Patient Register show that approx. 5,400 people were involuntarily committed a total of 7,700 times in 2013.20

Regarding the total number of decisions on forced medication21, the Ombud has been informed by the Norwegian Directorate of Health that there are no reliable figures or estimates.22 There are, however, figures on the number of complaints received. County







19 Two alternative additional conditions specified in Section 3.3 of the Norwegian Mental Health Care Act opens up for coercion against individuals with serious mental illnesses when deemed necessary from a treatment perspective or to prevent individuals becoming a danger to themselves or others. According to the Norwegian Directorate of Health’s report, Use of coercion in mental health care (2011), this treatment criterion is used as the sole legal basis in over half of all decisions to commit a patient against their will.

20 Use of coercion in mental health care for adults in 2013 (Bruk av tvang i psykisk helsevern for voksne i 2013), Directorate of Health report

21 The legal basis for forced medication is the Norwegian Mental Health Care Act, Section 4.4. In addition to the legal requirements for coercion in general, the additional requirement for forced treatment is that the treatment is “clearly in accordance with professionally recognised psychiatric methods and sound clinical practice” (Section 4.4 in the Norwegian Mental Health Care Act).

22 Information provided by Senior Adviser in the Directorate of Health, Guri H. Gabrielsen in a phone interview on 8 June 2015.
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governors processed a total of 973 complaints relating to forced treatment in 2013. This represents a 15% increase from the year before (843 complaints).23

Furthermore, in 2013 an additional 4,139 decisions were registered on the use of mechanical coercive measures24 (belts and straps), 650 decisions on the use of iso-lation, 4,650 decisions on confinement, 1,211 decisions on short-acting medication and 1,349 decisions on short-term restraint.

Regarding electroconvulsive therapy (ECT/electroshock), this form of treatment is generally not allowed on an involuntary basis. However, as specified in circular IS-9/2012, ECT can be applied without the patient’s consent in special instances where it is deemed necessary. There are no reliable figures on the use of ECT against a patient’s will


3.1.2.  Harmful effects of coercion

Norwegian Official Report (NOU) 2011: 925 refers to a summary of current knowledge on the harmful effects of coercion. The NOU emphasises that coercion results in emo-tional, cognitive and physical injuries that can be categorised under the following nine categories: 1) Physical injury and death. 2) Violence and abuse. 3) Trauma, re-trau-matisation and post-traumatic stress disorder. 4) Violation of autonomy and psycho-logical and physical integrity violations and restrictions on freedom of movement. 5) Violations, loss of dignity and a sense of being punished. 6) Mental discomfort in the form of shame, anxiety, anger, powerlessness, depression and reduced self-esteem.

7) Social stress, damage to social identity and reduced opportunities for subsequent participation in social life. 8) Loss of access to their own coping resources and oppor-tunities for self development. 9) Damage to treatment relationships and distrust of mental health services.


3.1.3.  Strategy

The Norwegian Directorate of Health developed a national strategy to reduce the use of coercion in mental health care services (Better quality – more choice: National strategy for more choice in mental health care services (2012-2015) (Bedre kvalitet

– økt frivillighet Nasjonal strategi for økt frivillighet i psykiske helsetjenester (2012-2015)). The strategy does not find that the wide legal basis for the use of coercion is an obstacle to fulfilling the strategy’s goals of less forced treatment and compliance with human rights. The Norwegian Directorate of Health justifies this assertion with research that shows that the use of coercion against people with mental disorders is




23 In these cases there were a total of 983 complaints about decisions, including 965 on forced medication, 16 on forced feeding and 2 on other forms of forced treatment.

24 The legal basis for the use of coercive measures, such as belts and straps, is the Norwegian Mental Health Care Act Section 4-8. The law allows for coercive measures when deemed necessary to prevent patients from causing harm to themselves or others, or to prevent major damage to buildings, clothes, furniture, etc. and other measures to prevent such damage are deemed insufficient. When these conditions are met, coercive measures can also be used against patients who have been voluntarily admitted.

25 Section 10.2.1 on page 118
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governed more by the convictions and values of health practitioners than any legal requirements.


It also refers to a study that concluded that the Norwegian Mental Health Care Act does not violate any of the Convention’s provisions.26

The study was conducted prior to Norway’s ratification of the CRPD. In its most recent evaluation of the strategy however, submitted to the Norwegian Minister of Health and Care Services in July 2015, the Norwegian Directorate of Health proposed a review of the Norwegian Mental Health Care Act, which “should include both the rules relating to the establishment and procedure behind coersed care, and in particular review access to coersed drug therapy”.27

Furthermore, the Norwegian Directorate of Health now acknowledges that there are big gaps in reporting to the Norwegian Patient Register.28 One of the main goals of the strategy is to ensure consistent and correct registration of coercion, which must be reported in accordance with the national registration guidance.


3.1.4.  Human rights bodies’ criticism

Norwegian coercion practices have been criticised by numerous UN committees and the Council of Europe. The UN Committee on Economic, Social and Cultural Rights recommended in its concluding observations on the fifth periodic report on Norway (2013)29 among other things that the government should “incorporate into the law the abolition of the use of restraint and the enforced administration of intrusive and irre-versible treatments such as neuroleptic drugs and electroconvulsive therapy.” The Committee also recommended increasing the number of community-based services for people with psychosocial impairments, including peer support and other alterna-tives to the medical model. It was also recommended that the government “allocate the necessary financial and human resources for the effective functioning of these services.”

The Council of Europe Commissioner for Human Rights notes in its 2015 report that Norway must reduce the use of coercion further, and in the broadest possible way. The Commissioner also notes that legislation is required to ensure free and informed consent.30








26 Assessment of treatment criteria in the Mental Health Care Act (Vurdering av behandlingsvilkåret i psykisk helsevernloven), 2 June 2009

27 http://home.broadpark.no/~wkeim/files/12-9562-61_Vedlegg_HOD-rapportering-juli-2015_12880570_8_1-1.pdf

28 Use of coercion in mental health care for adults in 2013 (Bruk av tvang i psykisk helsevern for voksne i 2013)

29 http://www.refworld.org/publisher,CESCR,,NOR,52d53eb34,0.html

30 News outlet NRK phrased it as follows: “The Commissioner calls for an amendment to legislation that to a greater extent ensures medical treatment based on free, informed consent, with the exception of life-threatening emergency cases where the individual is without a doubt incapable of independent decision-making.”
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3.2.	The Ombud’s concerns

The broad legal basis for the use of coercion and the extensive use of coercion in Norwegian mental health services against persons with psychosocial impairments poses a serious human rights challenge for Norway. The Ombud is concerned about the fact that the state has a discriminatory special legislation that allows the use of coercion against a specific group – persons with psychosocial impairments – while it has also been documented that coercion can result in major damage and no positive effects for the patient. The Norwegian Centre for Medical Ethics has stated that “We have no scientific basis to say that forced treatment has any positive effects, while the harmful effects of the use of coercion in mental health services are well-known.”31


3.2.1.  Alarming figures on the use of coercion

The Ombud is concerned that the use of coercion against individuals with psychoso-cial impairments, both in terms of detention, forced medication and the use of belts and straps is extensive – despite a stated strategy to reduce the use of coercion. This suggests that health authorities do not have an effective policy for reducing coercion in mental health care services and that the state does not acknowledge that the exten-sive use of coercion in mental health care services is a serious and urgent human rights challenge.

Furthermore, the Ombud is also concerned that the state’s strategy for correct and uniform registration and reporting of coercion has not led to the desired results in practice. Data on the extent of the use of coercion remains incomplete and unreliable. A particularly worrying example of this is that there are no figures on the extent of the use of forced medication.


3.2.2.  Discriminatory legal basis for coercion in violation of the CRPD32

Article 14b of the CRPD states that “the existence of a disability shall in no case jus-tify a deprivation of liberty.” However, the Norwegian Mental Health Care Act in its present form allows for coercion, including the use of coercive measures and forced medication for individuals suffering from “severe mental illness”. This is applicable both for treatment purposes and to prevent harm. According to the CRPD, whether a person is categorised as suffering from a “severe mental illness” must not be a factor in deciding whether to use coercion. The Norwegian Mental Health Care Act is there-fore not in line with the requirements the CRPD sets in terms of autonomy, self-deter-






31 The Centre for Medical Ethics submission to the Paulsrud Committee’s review NOU 2011: 9

32 Individuals with impairments must enjoy legal capacity on an equal basis with others in all aspects of life, as well as be provided access to the support they may require in exercising their legal capacity (CRPD Article 12.2, 12.3). Furthermore, disabled people must be provided those health services they require specifically because of their impairments, and must receive care of the same quality to individuals with impairments as to others, including on the basis of free and informed consent (CRPD Article 25b, 25d). The UN High Commissioner for Human Rights considers that the wording of Article 14 should be interpreted literally. The CRPD Committee accordingly adheres to the same view, namely that legislation which authorises detention due to impairments is incompatible with the CRPD.
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mination and the right to health services based on free and informed consent – also for people with psychosocial impairments.


The Ombud is concerned that the state does not acknowledge the use of legislation as one of the most effective tools to achieve its stated purpose to reduce the use of coercion in mental health care services. It is the Ombud’s assessment that experi-ence suggests that legislative amendments are needed to prevent unnecessary coer-cion and to engender strengthened commitment to developing alternative treatment methods based on consent. It is the Ombud’s overall assessment that the national strategy for reducing the use of coercion is inadequate and not sufficiently suited to preventing coercion which constitutes a violation of human rights.


3.2.3.  Coercion in violation of the CRPD

Article 15 of the CRPD prohibits torture or cruel, inhuman or degrading treatment of individuals with psychosocial impairments.33

The extensive use of forced medication and restraints in Norway has been well-doc-umented. In March 2015, the Borgarting Court of Appeal handled a case where a female had been placed in restraints 24 hours a day for over a year. This coercive regime was upheld as legal by the Oslo District Court and Borgarting Court of Appeal. A motion to appeal the verdict at the Supreme Court of Norway was rejected. The Ombud is very concerned that Norwegian courts perpetuate such a practice, which is not in line with the CRPD’s prohibition of inhuman or degrading treatment.

The Ombud also refers to a report from the Parliamentary Ombudsman from 2015 where34 it was found through random sampling of patient journals that in one case, a patient had been forcibly restrained in bed for five days.

The Ombud is very concerned that coercive measures that are at odds with the CRPD’s prohibition on inhuman or degrading treatment, as outlined in Article 15, are used on people with psychosocial impairments in Norwegian hospitals.


3.2.4.  Interpretative declarations in violation of the CRPD

Norway has issued interpretative declarations regarding Articles 12, 14 and 25 of the CRPD. These are written statements detailing how the government interprets these articles. These interpretative declarations presume that the CRPD allows for compul-sory care and treatment of individuals provided that such treatment is in accordance with the Norwegian Mental Health Care Act. The Ombud is concerned that the inter-pretative declarations signal that Norwegian authorities believe that the Norwegian



33 In General Comment 1, point 42, the CRPD Committee noted the following: “As has been stated by the Committee in several concluding observations, forced treatment by psychiatric and other health and medical professionals is a violation of the right to equal recognition before the law and an infringement of the rights to personal integrity (art. 17); freedom from torture (art. 15); and freedom from violence, exploitation and abuse (art. 16).” (emphasis added).

34 Parliamentary Ombudsman prevention unit against torture and inhuman treatment in detention Visit report 24.27 in February 2015.
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Mental Health Care Act in its present form is in compliance with the CRPD. The Ombud is particularly concerned that the declarations can be understood as a desire to maintain the current broad legal basis for coercion. This discriminates against peo-ple with psychosocial impairments who currently suffer from the wide legal basis for coercive treatment in special legislation, and who therefore have a special need for the protection of personal liberty and security that the CRPD is meant to provide. The Ombud therefore shares the concern expressed by the Norwegian Centre for Human Rights in 2012, that “it would be very unfortunate if the interpretative declarations become a cushion preventing the enactment of necessary reforms.”

Article 46 of the CRPD states the following: “Reservations incompatible with the object and purpose of the present Convention shall not be permitted. Reservations may be withdrawn at any time.”35

It is the Ombud’s assessment that the interpretative declarations are incompatible with the object and purpose of the Convention (as stated in Article 1) and means that people with psychosocial impairments can only use the CRPD as a tool to challenge the use of coercion in mental health care in a very limited extent.


3.3. The Ombud’s recommendations

1. The Committee should request the state to immediately implement concrete measures to prevent and avoid discriminatory detention, forced medication and use of mechanical restraints against people with psychosocial impairments.

2. The Committee should request the state to repeal the Norwegian Mental Health Care Act. A legislative committee should be formed with a view to drawing up a non-discriminatory act on the regulation of coercion, which does not specifically target individuals with psychosocial impairments and limits involuntary admis-sion to cases where an individual is an immediate danger to themselves and/or their surroundings.36 37

3. The Committee should request the state to appoint a legislative committee to review how supported decision making can be ensured in Norwegian law and practice.

4. The Committee should request that the state prioritises experience and research-based expertise in the drafting of new legislation to replace the Mental Health Care Act with a non-discriminatory legislation and in the drafting of new legislation on the right to supported decision making.



35 Article 46 of the CRPD reflects what is already stated in Article 19 of the Vienna Convention. The Vienna Convention has not been ratified by Norway, but is recognised as customary international law. Article 19 of the Vienna Convention states that it is illegal for a state to formulate any reservation that ”is prohibited by that treaty ... or is incompatible with the object and purpose of the treaty”. It therefore follows from both Article 46 of the CRPD and Article 19 of the Vienna Convention that a reservation which is incompatible with the object and purpose of the Convention is invalid.

36 The specific formulation of the legal basis for the use of coercion must be established by the legal committee.
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5. The Committee should request the state immediately ensure access to equita-ble and consent-based health services for people with psychosocial impair-ments. The Committee should request the state to ensure that the Health Authorities have a clear mission to expand their provision of consent-based health care in close collaboration with representatives with user experience. The Committee should also request the state to effectively follow up on this mission and ensure that it is realised in practice and ensure that inadequate follow-up is punished.

6. The Committee should ask the state to immediately withdraw its two interpreta-tive declarations relating to Articles 12, 14 and 25 of the CRPD. 36 37
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4. Freedom from coercion for persons with intellectual impairments and persons with dementia


Articles: 14 Freedom and personal security, 15 Freedom from torture, cruel, inhuman or degrading treatment and punishment, 17 Protection of personal integrity and 25 Health.

Government report: pp. 38-39.





4.1. Background and problem description

Both persons with intellectual impairments and persons with dementia are subjected to considerable use of coercion in Norway. Examples of coercion include physical restraint, tying-up, isolation, denial of food, threats of punishment and deprivation of clothing or privileges in order to bring about a particular behaviour. The harmful effects of coercion are serious.



A female aged 19 is being followed around by two people to keep her from eating. Her parents agree that their daughter needs guidance, monitoring, activation and motivation to stop her from over-eating, but believe such a use of coercion far exceeds what is necessary in her case.

(Example from NFU)





4.1.1.  Coercion against persons with intellectual impairments

Since 2000, there has been a significant increase in the number of registered uses of coercive measures against persons with intellectual impairments.38 During the same period, the state has regulated the use of coercion against this group.39 Prior to this, a lot of coercive measures were carried out in connection with care services, in spite of the lack of legal basis and accompanying legal protection that come with regulation.40



A 38-year old man is denied family visits without the presence of staff members and is not allowed to visit his family whenever he so wishes. He is also denied free use of his mobile phone.

(Example from NFU)







38 Norwegian Board of Health Supervision – Annual Report 2014 https://www.helsetilsynet.no/upload/Publikasjoner/aarsrapporter/ aarsrapport2014.pdf

39 Chapter 4A of the Norwegian Social Services Act, which was carried over in the Norwegian Health and Care Services Act, Chapter 9, entered into force in 2004. Chapter 4A of the Norwegian Patients’ Rights Act entered into force in 2006.

40 See for example Proposition. no. 64 (2005-2006) Chapter 4.
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The state believes that the increase in registered cases of coercion is a consequence of the transition from unregistered to registered use of coercion.41 The Norwegian Association for Persons with Intellectual Impairments (NFU), on the other hand, believes that the figures reflect an actual increase in the use of coercion and force.42 The drastic increase in these figures has gained considerable attention among prac-titioners, and the National Institute on Intellectual Disability and Community (NAKU) has called for a national inquiry into the matter.43


The Board of Health Supervision conducts a number of annual inspections of homes for people with intellectual impairments.44 Reports based on these inspections have revealed un-sanctioned and unnecessary use of force and coercion, inadequate train-ing of staff, a lack of systems to prevent illegal use of coercion and force and a lack of systems that register and report the use of coercive measures.

Section 9-9 of the Norwegian Health and Care Services Act establish minimum requirements for the level of education for the people in charge of making decisions on the use of coercion. In 1,029 out of the 1,357 approved decisions in 2014 however, exemptions were granted to these requirements. The Norwegian Board of Health Supervision notes in its reports that the high number of decisions in which the deci-sion-makers were granted an exemption, compared to the total number of approved decisions, suggests that it may be difficult to recruit qualified staff in many places.

In a NAKU study published in 2015, it was found that people with intellectual impair-ments are seldom included in the process behind such decisions and that the infor-mation is poorly adapted to each individual.45 Many therefore experience difficulties understanding the rationale for coercive measures.



An elderly man living in a nursing home was kept in isolation in his room because he was upset and disturbing others in the communal area. This clearly frightened the man, but the staff explained that due to limited staff capacity there was no one available to sit with him. His family had not been informed of the practice and there was no administra-tive decision regarding use of coercion.

(Example from NFF)










41 Norwegian Parliament Question Time. Wednesday 6 May 2015 10:00. Question no. 11. https://www.stortinget.no/no/Saker-og-publikasjoner/Publikasjoner/Referater/Stortinget/2014-2015/150506/

42 Norwegian Association for Persons with Intellectual Impairments – At the mercy of the municipality (I kommunens vold)

43 NRK.no – Coercion against persons with intellectual impairments increased sevenfold (Tvang mot utviklingshemmede sjudoblet) http://www.nrk.no/rogaland/tvang-mot-utviklingshemmede- sjudoblet-1.12381772

44 Norwegian Board of Health Supervision – Overview of reports concerning force and coercion https://www.helsetilsynet.no/no/ Tilsyn/Tilsynsrapporter/

45 NAKU- Self-determination and use of coercion and force (Selvbestemmelse og bruk av tvang og makt). http://naku.no/sites/ default/files/files/NAKU_tvang&makt_ ferdig2_skjerm(1).pdf
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4.1.2.  Coercion against people with dementia

The Norwegian National Human Rights Institution (NHRI) published a report on the status of human rights in Norwegian nursing homes in December 2014.46 The CRPD is not specifically discussed in the report, but the report’s findings are nevertheless of major relevance for the CRPD. It is estimated that approx. 80% of residents in Norwe-gian nursing homes have dementia, and that approx. 70 per cent suffer from a mental disorder.47 Both dementia and mental disorders are impairments protected under the CRPD.

In the report, NHRI outlines a number of inspection reports and studies showing that people in Norwegian nursing homes are subjected to a high amount of coercion, including the illegal use thereof. The report notes the extensive use of illegal coercion is, among other factors, due to a lack of awareness, knowledge and/or understanding of the rules, insufficient resources and low staffing levels in nursing homes. Today’s systems for monitoring and reviewing compulsory care of patients in nursing homes is also inadequate with regard to safeguarding the legal rights of the residents.



A woman with advanced dementia occasionally did not want morning care. She then experienced some of the staff getting upset and forceful in order to coerce her through the process, despite the fact that the woman clearly expressed that she did not want to.

(Example from NFF)



A key source in the NHRI report is the Norwegian Board of Health Supervision’s report on the nationwide inspections in 2011 and 2012 on compulsory care for patients in nursing homes.48 The Board carried out inspections in 103 municipalities. In 89 of these, evidence was found of practices in breach with governing law. The report reveals that many employees in Norwegian nursing homes are uncertain about the rules on compulsory health care, what the concept of coercion entails, how to identify and handle resistance, how and when to assess the patient’s ability to give consent and who is responsible for making such assessments. The report also highlights shortcomings in the implementation of training measures and a lack of overview of staff training needs.








46 Norwegian Centre for Human Rights – Human rights in Norwegian nursing homes (Menneskerettigheter i norske sykehjem). http://www.jus.uio.no/smr/ om/aktuelt/arrangementer/2015/mr-sykehjem.pdf

47 White paper (Meld. St.) 29 (2012-2013), Future care, Section 3.3.3 and Pedersen, Reidar; Hem, Marit Helene; Gjerberg, Elisabeth; Førde, Reidun. Use of coercion in nursing homes following new legislation (Bruk av tvang i sykehjem etter ny lovgivning). Journal of the Norwegian Medical Association no. 18, 2013.

48 The Norwegian Board of Health Supervision – Doubts on coercion. Summary of nation-wide inspections of compulsory health care for patients in nursing homes in 2011 and 2012 (Tvil om tvang. Oppsummering av landsomfattende tilsyn i 2011 og 2012 med tvungen helsehjelp til pasienter i sykehjem). https://www.helsetilsynet.no/no/Publikasjoner/Rapport-fra-Helsetilsynet/ Rapport- Helsetilsynet-2013/Tvil-om-tvang-Oppsummering-av-landsomfattende-tilsyn-i-2011-2012-med-tvungen-helsehjelp-pasienter-sykehjem/
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4.1.3.  A closer look at Norwegian legislationt


The fundamental principle in Norwegian law is self-determination for all people. Inter-ventions through the use of force and coercion must be supported by an explicit legal basis. Chapter 4A of the Norwegian Patients’ Rights Act allows for the use of coercion against individuals who lack the ability to give consent in situations where health care must be provided in order to prevent serious damage to their health. These rules are applied in relation to individuals with psychosocial impairments, intellectual impair-ments and dementia. Additionally, Chapter 9 of the Norwegian Health and Care Ser-vices Act allows for the use of coercion against individuals with intellectual impair-ments in connection with preventing injury or to provide the patient with their essential needs. Both laws stipulate that the coercive measures must be necessary and propor-tionate to the outcome one wants to achieve. The legislative framework sets strict conditions for the use of coercion. As the above discussion demonstrates, there is a large gap in this area between the wording of the laws and the application of this leg-islation in practice.


4.2. The Ombud’s concerns

It is the Ombud’s assessment that the widespread use of coercion, particularly illegal coercion, against persons with intellectual impairments and persons with dementia is not consistent with Articles 17 and 25 of the CRPD. Article 17 of the Convention estab-lishes that every disabled person has a right to respect for his or her personal integri-ty on an equal basis with others. This provision must be read in conjunction with Arti-cle 25d, where it follows that disabled people must be provided medical care on the basis of free and informed consent. Particularly severe cases of coercion may also be in breach of Articles 14 and 15 of the Convention, which establish the right to person-al liberty and prohibits all forms of inhuman or degrading treatment.

The Ombud is concerned about the high incidence of illegal coercion, and that staff and management in nursing homes and homes for persons with intellectual impair-ments possess insufficient knowledge and awareness of the issue. Several reports also point towards low staffing and inadequate resources compromising the quality of such care services. It is very concerning that exemptions are so frequently granted on the educational requirement in cases under the Norwegian Health and Care Services Act, and that staff with inadequate knowledge on legislation concerning coercive measures can utilise very severe measures against certain individuals.

Despite the fact that inspection reports and studies have demonstrated similar find-ings over many years, little change has occurred in this respect. The Ombud is accord-ingly concerned whether there are sufficient effective monitoring and review mecha-nisms to prevent the illegal use of coercion.

The Ombud is also concerned about the lack of inclusion of the person the measure concerns in deciding the use of coercion, as well as the lack of appropriate informa-tion on the content and grounds for the application of such measures. The person who the measure is directed against must be involved in the process leading up to it and be provided information on the decision that was reached. A lack of inclusion is con-
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trary to fundamental principles on the right to participation and self-determination, enshrined both in the CRPD and in current Norwegian law.

It is very disconcerting that the government does not know the actual number of inci-dents involving coercion and therefore does not know how the situation has devel-oped over time.


4.3. The Ombud’s recommendations

1. The Committee should request the state to immediately implement concrete measures to prevent and discourage the use of coercion against persons with intellectual impairments and persons with dementia. Such measures should include increased resources, more staffing and better training of staff. Initiatives to ensure increased awareness and knowledge about coercion issues among managers of nursing homes and homes for persons with intellectual impair-ments should also be implemented.

2. The Committee should request the state to ensure inclusion of the person the measure is directed against, or their next of kin, in extraordinary cases where a decision needs to be made on the use of coercive measures.

3. The Committee should request the state to ensure effective schemes for moni-toring and review of decisions to use coercion against disabled people, includ-ing follow-ups of the Norwegian Board of Health Supervision’s reports on illegal use of coercion.

4. The Committee should request the state to obtain actual statistics on the use of coercion against disabled people.
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5. Right to exercise legal capacity: Guardianship



Article 12 on Equal recognition before the law obliges states to ensure that persons with impairments enjoy legal capacity on an equal basis with others in all aspects of life. Equal recognition before the law is a right in and of itself as well as a right in relation to all human rights. In addition to Article 12, this chapter consequently concerns all rights in the CRPD.

Government report: pp. 24-32.





5.1. Background and problem description

In principle, every person of age has the right to look after their own personal and financial interests. According to the CRPD, individuals who require assistance in mak-ing decisions to look after such interests must be given the help they need through supported decision making schemes.

In Norway, people who are assessed as not being able to look after their own interests are placed under guardianship. The criteria to be placed under guardianship is con-nected to impairments and covers intellectual impairments and mental illness, includ-ing dementia.49

In Norway, we have two forms of guardianship: 1) Guardianship where the individual fully retains their legal capacity and 2) Guardianship where the individual is deprived of their legal capacity. Generally, anyone placed under guardianship must consent to the arrangement. In cases where the guardianship also includes the withdrawal of legal capacity however, consent is not required.

According to figures from the Norwegian Ministry of Justice, there are currently 36,200 registered guardianships for adults. Approximately 250 of these guardianships involve full or partial restrictions to their legal capacity to act.


5.1.1.  Interpretative declaration

Prior to the ratification of the Convention, the Norwegian state submitted an interpre-tative declaration for Article 12 of the CRPD, which explained in writing its understand-ing of the article. The state interprets Article 12 in a manner that allows for compulso-ry guardianship and the deprivation of an individual’s legal capacity to act when deemed necessary as a last resort, and when this is subject to monitoring mecha-nisms.






49 Cf. Norwegian Guardianship Act Section 20. Other categories are substance abuse and gambling addiction.
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5.1.2.  Deprivation of legal capacity to act

Depriving an individual of their legal capacity to act – partially or entirely – can only be done through a court order. A medical statement stating that the person in question does not have so-called consent capability is required. The county governor makes an assessment whether it is warranted to initiate proceedings on partial or full depri-vation of the individual’s legal capacity to act for a short or long-term period. The county governor may determine that a person requires a guardian and select the guardian to be appointed.


5.1.3.  Legal consequences of deprivation of legal capacity to act

A number of other laws restrict self-determination of people who are deprived of their legal capacity to act. Depending on how limited their capacity to act is, the person must either obtain the consent of their guardian to make a decision or have the guard-ian make the decision on their behalf. This applies to areas such as marriage, adop-tion, abortion, sterilisation, consent to medical care, clinical trials of drugs and issuing of passports.50


5.1.4.  Practice

There is no research or other form of documentation that provides adequate knowl-edge on the day-to-day application of the Norwegian Guardianship Act. There is a lack of national statistics and documentation, and the documentation that does exist is not systematised and made accessible to the general public. For example, there are no records of the number of guardianships held per guardian or the training they are given in individual supported decision making. Nor is there any systematised doc-umentation on the content of the mandates for guardianships where disabled persons have been fully or partially deprived of their legal capacity to act. Furthermore, the Ombud does not have access to any systematised information on people who have their legal capacity to act curtailed. Information from civil society organisations sug-gest that guardianships operating with full deprivation of a disabled person’s legal capacity to act largely applies to people with dementia.

In 2015, the Ombud conducted a survey to determine how the guardianship scheme works in practice. The survey was sent to all county governors, to the Norwegian Civ-il Affairs Authority51 and to relevant organisations representing disabled people. The survey had over 200 respondents, most of whom were guardians. Among other ques-tions, the guardians were asked if they had received adequate training in the CRPD. 82% answered no. The guardians were also asked if they had received adequate training to encourage active self-determination of the person placed under guardian-




50 Cf. Norwegian Marriage Act Section 2, Norwegian Dispute Act Section 2-2 (3), Norwegian Dispute Act Section 2-2 (4), Norwegian Adoption Act Section 4, Norwegian Abortion Act Section 4.2, Norwegian Sterilisation Act Section 4.3 Norwegian Patients’ Rights Act Section 4-7, Norwegian Regulation relating to clinical trials on medicinal products for human use Section

2-9 first paragraph, Norwegian Passport Act Section 4.2, Norwegian Guardianship Act Section 78, Norwegian Guardianship Act Section 94

51 The Norwegian Civil Affairs Authority is a governmental body under the Norwegian Ministry of Justice and Public Security and functions as a central guardianship authority
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ship. 67% answered no. When the guardians were asked how they felt the guardian-ship scheme could be improved, the majority answered that they would like more training.


The Ombud has also obtained experience-based knowledge from civil society.52 Dis-abled people´s organisations report that, among other things, it is typical that the appointed guardians are lawyers or other professional guardians. Professional guard-ians are primarily guardians who are not familiar with the person for whom they have been appointed, and typically hold several guardianships. Guardians receive little training and some guardians hold too many guardianships. The Ombud’s own survey revealed that one guardian can have up to as many as 90 guardianships. Civil socie-ty organisations have raised doubts on whether a guardian can adequately represent a person in need of support if the guardian does not know the person. Some families have experienced that guardians have been appointed for their disabled relative with-out any preceding discussions with the family to see if any of them would be interest-ed in the role. In the cases collected by civil society organisations, many disabled people with regular guardians have only met their guardian once, if at all. Civil society organisations have also received feedback from a number of regular guardians who say that getting to know the person who is placed under guardianship and following up on decisions relating to e.g. health and social services is not part of their guardian-ship responsibilities, even if this is included in the guardian’s mandate.

Civil society organisations have also found that the majority of guardianships are designed generically, in the sense that a guardian is appointed to represent the per-son in both personal and financial matters, without any assessments having been made as to whether that is necessary. Furthermore, the same organisations have also been informed of cases where guardians go beyond their mandate and, for example, disallow a person from receiving visits from family and friends or contacting the media, hold back their pocket money or do not buy enough clothes or equipment, for persons residing in a nursing home.



According to one person, he/she is not allowed control over the use of his/her PC, finances, choice of airline, etc. The same person only speaks once a year – at most – with his/her guardian. Another individual stated that he/she has lost control of his/her personal finances, food and contact with friends.

(From the LDO survey)



The Ombud has also been in contact with employees at individual county governors’ offices. They stated that they are continually working to improve practices under the new Norwegian Guardianship Act, including the training provided to guardians.




52 The Norwegian Association for Persons with Intellectual Impairments (NFU), We Shall Overcome (WSO), Civil Rights Foundation Stop Discrimination (Borgerrettighetsstiftelsen Stopp diskrimineringen) and the Norwegian National Association for Public Health. The Ombud also completed a consultation session with representatives from the country governors, Civil Affairs Authority and organisations for disabled people.
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5.2. The Ombud’s concerns

The CRPD requires that the state must establish a system for individual supported decision making so that everyone is given equal opportunities to exercise their legal capacity to act. This is in line with the paradigm shift that the CRPD requires (see Chapter 3). The Ombud is concerned that the state does not acknowledge that the Norwegian Guardianship Act does not meet the requirements of the CRPD and main-tains their interpretative declaration to Article 12. The Ombud is particularly concerned that practices under the Norwegian Guardianship Act are even further from the Con-vention requirements than the legislation itself is.


5.2.1.  Legislation

It is the Ombud’s assessment that guardianships under the 2010 Guardianship Act are not in line with supported decision making as outlined in Article 12 of the CRPD.

Firstly, guardianship is based on the medical principle in that guardians are only appointed for individuals who have a specific diagnosis. This is not in accordance with Article 12, which establishes that everyone has the right to enjoy and exercise their legal capacity regardless of impairment. The Norwegian Guardianship Act is based on a negative stereotype of disabled people being less capable of looking after their own interests. The Norwegian Guardianship Act is also based on a paternalistic attitude in that persons with impairments must be protected.

Secondly, the Norwegian Guardianship Act allows for forced deprivation of the legal capacity to act in both financial and personal matters. This is not in accordance with Article 12, which emphasises that persons with impairments enjoy legal capacity on an equal basis with others in all aspects of life. It is also stated in Article 12 (5) that it is the state’s responsibility to ensure that persons with impairments control their own financial affairs and have equal access to bank loans, etc.

Thirdly, there are legal provisions that restrict a person’s legal capacity to act in par-ticular personal circumstances. It is the Ombud’s assessment that it is a serious breach of Article 12 that the guardian can give consent on behalf of the person under guardianship on matters such as health care53, sterilisation, abortion and clinical trials. The fact that a person with an impairment may not be permitted to marry or obtain a passport without the prior consent of their guardian is also a serious infringement of autonomy. There is no data on how many times such powers have been used to deprive a person of their self-determination in particularly personal matters. Yet the very fact that such powers exist are in breach of Article 12. At the same time, it is wor-rying that there is no data on the use of these powers.



53 According to Section 4-7 of the Norwegian Patients’ Rights Act, the guardian can consent to health care on behalf of a patient who has been deprived of their legal capacity to act in personal matters, on the condition that it is not possible for the patient to provide consent. Examination and treatment of mental illnesses in individuals who do not have the competence to give consent and are also believed to have a serious mental illness or resist treatment has its legal basis in Chapter 3 of the Norwegian Mental Health Care Act , cf. Norwegian Patients’ Rights Act Section 4-3, paragraph 5. With regard to self-determination in connection with treatment in mental health care, please see Chapter 5 of this report.
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Fourthly, the Norwegian Guardianship Act allows for the guardian to make decisions on behalf of the person under guardianship that the latter does not agree with. The guardian can do this in instances where a person has been deprived of their legal capacity to act through a court order, as well as instances where a person has retained their legal capacity to act if a doctor declares that the person is not capable of giving consent. This is not in accordance with Article 12(4), which establishes that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person. The 2010 Norwegian Guardianship Act does not put the individual in the cen-tre by regulating how they should be given assistance to make their own decisions. Rather, the Norwegian Guardianship Act stipulates that it is the guardian who is the decision-maker, but that the guardian must discuss with the person under guardian-ship any decisions the guardian needs to make and consider their feedback.


Finally, the Ombud is concerned that the concept of “guardian” – “verge” in Norwegian

– gives connotations of disempowerment, as under the preceding act, individuals who were judged incompetent were assigned a guardian (while others seen as capable of looking after their own interests were assigned a “conservator” – “hjelpeverge”). Many find it stigmatising to have a guardian.


5.2.2.  The interpretative declaration

It is the Ombud’s assessment that the interpretative declaration to Article 12 is not in accordance with neither the wording of the CRPD or the CRDP Committee’s own interpretation. The Ombud also believes that there is a risk that the state’s interpreta-tive declaration becomes a cushion that will weaken the state’s efforts to achieve the paradigm shift implied in the Convention.


5.2.3.  Practice

Although there is no systematic documentation on how the Norwegian Guardianship Act has been applied in practice, experience from civil society organisations indicates that the guardians can restrict the legal capacity to act of individuals with impairments to a much greater extent than the law actually permits. This means that the practical application of the act appears to be even more removed from Norway’s obligations under the CRPD than the act itself.

Article 12(4) requires that measures that relate to the exercise of legal capacity are pro-portional and tailored to the circumstances of the person in question. Section 21 of the Norwegian Guardianship Act, paragraph 3, underlines that the guardianship role must not be given a broader mandate than necessary. However, as mentioned above, civil society organisations have found that guardians are often appointed to manage all per-sonal and financial matters on behalf of the person under guardianship. This suggests that the practice of individually tailoring guardianships is not in accordance with Article 12.

As mentioned above, the guardian may be given the mandate to safeguard the inter-ests of the person in question in all financial and/or personal matters. In addition, there is the legal basis to deprive a person of self-determination in particularly person-

	LDO — CRPD 2016
	37

	
	



[bookmark: page20]


al matters. According to the Norwegian Ministry of Justice and Public Security, every-one retains “residual legal capacity” (“resthandleevne”) to, among other things, man-age their own housekeeping and raise their own children.54 Experiences from civil society organisations show, however, that some guardians go beyond their mandate and make decisions that restrict self-determination in particularly personal matters, including matters falling under the person’s “residual legal capacity”.

The above examples of guardians who go beyond their mandate and thereby further limit self-determination, and guardians who have no or virtually no personal contact with the person under guardianship, show that there are challenges associated with the training and monitoring of guardians.


5.3. The Ombud’s recommendations

The Ombud’s recommendations concern both legislative changes and changes to the practical application of the current Norwegian Guardianship Act. Even though the Ombud is of the opinion that the present Norwegian Guardianship Act must be replaced, it is the Ombud’s assessment that while the Norwegian Guardianship Act is in force and regulating self-determination of disabled people, then interventions in a person’s self-determination must be as restricted as possible within the legal framework.

1. The Committee should request the state to ensure that the Norwegian Guardi-anship Act is enforced so that self-determination is respected to the highest degree possible until a new law on supported decision making enters into force.

2. The Committee should request the state to allocate resources to the county governors for them to carry out frequent reviews of the guardianships. The Committee should request the state to ensure that the county governors make a concrete delineation of the guardianship mandates. The Committee should also request the state to ensure that the county governors provide adequate training to the guardians on the CRPD and how they can promote active self-de-termination of the person under guardianship.

3. The Committee should request the state to immediately repeal the above-men-tioned provisions allowing for interventions in self-determination in particularly personal matters such as marriage, proceedings before courts, adoption, abor-tion, sterilisation, consent to health care (including clinical trials) and the issu-ance of passports.

4. The Committee should request the state to form a legislative committee with a view to developing various mechanisms for supported decision making, based on full self-determination, and with the objective of replacing the Norwegian Guardianship Act with a non-discriminatory act on supported decision-making.

5. The Committee should request the state to withdraw its interpretative declara-tion to Article 12.



38 LDO54Letter—CRPDfrom2016theNorwegian Ministry of Justice and Public Security to the Norwegian Gender Equality and Anti-Discrimination Ombud, 24 March 2015





6. Freedom from violence and abuse
Freedom from bullying, harassment and hate crimes



Article 16 (Freedom from exploitation, violence and abuse) obligates the state to take all appropriate measures to protect persons with impairments from all forms of exploitation, violence and abuse, both within and outside the home, including gender-based exploita-tion, violence and abuse. The state should ensure that cases of exploitation, violence and abuse are detected, investigated and brought to trial.

Norwegian Government report: p. 41.




Part I Violence and abuse

6.1. General

People with impairments are to a higher degree victims of violence, sexual violence and abuse in different areas of society than the general population in Norway.55 Stud-ies have found that disabled women are more vulnerable to all forms of violence and abuse than non-disabled women.56

Disabled people are a particularly vulnerable group in terms of domestic violence.57 A reason for this is that some are dependent on services and personal assistance in their own residence, or they live in different communities or nursing homes where the perpetrators may be other residents or the service providers themselves.

There is evidence that disabled people are particularly vulnerable to violence and abuse, and sexual abuse in particular. Among disabled people, girls and women are the most vulnerable. It has also been found that there are special challenges in terms of prevention, detection and prosecution of criminal offences carried out against per-sons with impairments .

The Ombud’s review and analysis is limited to two state measures: Municipal shelter services and measures to protect individuals with intellectual impairments who are vulnerable to abuse.










55 Kittelsaa, A., Wiik, S. and Tøssebro, J. “Living conditions for persons with impairments: Common characteristics and differences”

(“Levekår for personer med nedsatt funksjonsevne: Fellestrekk og variasjon”) Report 2015 NTNU Social Research

56 Olsvik, M., Vigdis (2006) “Vulnerable, Exposed and Invisible: A study of Violence and Abuse against Women with Physical Disabilities” Journal of Disability Research

57 Kittelsaa, A., Wiik, S. and Tøssebro, J. “Living conditions for persons with impairments: Common characteristics and differences”

(“Levekår for personer med nedsatt funksjonsevne: Fellestrekk og variasjon”) Report 2015 NTNU Social Research
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6.2. Services for victims of abuse: Municipal shelters

6.2.1.  Background and problem description

The state has a goal that the municipal services for victims of abuse should be able to provide assistance and a service that is adapted to disabled people. One of the government’s strate-gies to achieve this goal was the introduction of the 2010 Norwegian Act relating to Municipal Shelter Services. The act introduced an obligation for all municipalities to implement a shelter service, and made it mandatory for municipalities to provide services to all victims of domestic violence, regardless of any impairments and needs they may have.

A 2014 mapping report published by Norwegian Social Research (NOVA) found that the shel-ter services are not adequately designed to provide disabled people protection from violence. The report reveals that only marginal improvements have occurred since the service was mapped in 2003 and 2005:

“The main conclusions of the study are that the service offer for persons with impairments who have been victims of violence and abuse has major shortcom-ings, and very little appears to have improved over the past decade. Previously recommended measures such as follow-up and guidance to raise the level of awareness and training among staff in the support services, organisational measures such as interdepartmental coordination, and clearer division of responsibilities between the different services do not appear to have been ade-quately implemented. The Norwegian Act relating to Municipal Shelter Services also does not appear to have resulted in major changes to services.”58


6.2.2.  The Ombud’s concerns

The Ombud is concerned that the shortcomings in the municipal shelter services’ physical accessibility, information to users and training of staff means that the service still fails to provide effective protection to disabled people . The situation is particular-ly worrisome in light of the fact that this is a group in the population which is more likely than others to be victims of violence and abuse. It is the Ombud’s assessment that this situation reflects that the state has not implemented the necessary measures to live up to its obligations under Article 16 on ensuring persons with impairments are protected against violence, exploitation and abuse.

The Ombud also refers to the fact that Article 6 of the Convention obligates the state to take appropriate measures to ensure that disabled women have their fundamental human rights fulfilled. The CRPD Committee is currently working on formulating a General Comment on Article 6. In the existing draft, disabled women’s particular vul-nerability to becoming victims of violence is one of three human rights challenges highlighted by the Committee.59 This suggests that it is particularly worrying that the state is not prioritising protective measures for disabled women.




58 Gundersen, T. Madsen, C. and Winsvold, A. ”Services for disabled people subjected to violence” (“Tjenestetilbudet til voldsutsatte personer med nedsatt funksjonsevne”) NOVA Report 6/14 p. 8

59 http://www.ohchr.org/EN/HRBodies/CRPD/Pages/GCWomen.aspx
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In 2010, the Ombud raised the concern that the shelter service was not adapted to the needs of disabled female victims in our Supplementary Report to the UN Committee on the Elimination of Discrimination against Women (CEDAW). In 2012, the CEDAW Committee urged the state to provide proper assistance and protection of female vic-tims of violence, including disabled women, by strengthening capacity in the shelters.60



6.2.3.  The Ombud’s recommendation

1. The Committee should request the state to implement all necessary measures to ensure an equitable shelter service for disabled people

6.3. Measures to prevent and protect persons with intellectual

impairments from becoming victims of sexual abuse

6.3.1.  Background and problem description

In 2010, the Nordland Research Institute published a report which revealed serious challenges in the prevention and following up on cases of sexual abuse of individuals with intellectual impairments.61 The same year, the Norwegian newspaper Dagbladet published a total of 45 articles revealing the same.62 One observation was that the cognitive and communication-related challenges of persons with intellectual impair-ments made it hard to uncover such cases. Another consistent finding was that munic-ipalities often failed to notify police in suspected and known cases of individuals with intellectual impairments being subjected to sexual abuse.

The report and media focus caused the situation to be brought up in Parliament. In 2011, the state announced that it would implement measures to increase knowledge in the municipalities on the prevention and reporting of violence and sexual abuse against persons with intellectual impairments. One of the chief initiatives was the establishment of an expert group, the SUMO project, which in its 2013 report made a number of specific recommendations to the state. Among the recommendations were proposals to set up counselling hotlines, mandatory training for new staff and employ-ees in social and care professions, trialling of new mapping tools in selected munici-palities, development of action plans and guidelines and subsequent implementation in all municipalities and relevant services.63

The state reacted to the report when in 2014, the Norwegian Directorate for Children, Youth and Family Affairs published online guidance materials and procedures for how to alert authorities to sexual abuse, developed for staff and other professionals who work with adults with intellectual impairments.64




60 http://www2.ohchr.org/english/bodies/cedaw/docs/co/CEDAW-C-NOR-CO-8.pdf

61 Handegård, T. Olsen, T.: “Difficult to talk about? Work environment and legal rights for perons with intellectual impairments in screened enterprises” (“Vanskelig å snakke om? Arbeidsmiljø og rettsikkerhet for utviklingshemmede i skjermede virksomheter”), Nordlandsforskning report 1/2009

62 Ergo, Thomas “They knew but said nothing. Reports on the legal rights of persons with intellectual impairments” (“De visste men tiet. Reportasjer om utviklingshemmedes rettsikkerhet”) Method report 2010.

63 http://naku.no/sites/default/files/files/SUMO%20rapport.pdf

64 http://www.bufdir.no/Nedsatt_funksjonsevne/Retningslinjer_seksuelle_overgrep_utviklingshemmede http://www.nfunorge.org/
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6.3.2.  The Ombud’s concerns

The state has an obligation under Article 16 to ensure that cases of exploitation, vio-lence and abuse are detected, investigated and prosecuted. The Ombud is concerned that the procedures and guidance materials, which constitute one of the state’s prima-ry measures to protect people with intellectual impairments against sexual abuse, need to be revised, and are also an inadequate measure to safeguard the right of individuals with intellectual impairments to be protected against violence and abuse.

The Ombud is concerned over whether the state is living up to its duty to protect under Article 16 in practice, and we are particularly concerned that the state has chosen to leave it up to the municipalities to decide to which extent they wish to adopt the pro-cedures. We refer here to a letter sent from The Norwegian Association for Persons with Intellectual Impairments (NFU) on 15 March 2015 to the Norwegian Minister of Justice and Public Security, which stated that conditions had not improved since 2010 in spite of increased political focus and the implementation of some measures.65


6.3.3.  The Ombud’s recommendations

1. The Committee should request the state to secure effective protection of per-sons with intellectual impairments by systematically following the recommenda-tions from the SUMO project, including the introduction of mandatory training for new staff and employees on how to prevent abuse and act upon suspicions or knowledge of abuse.

2. The Committee should recommend that the state makes it mandatory for munic-ipalities to establish a reporting and follow-up system for the following up of suspected abuse against persons with intellectual impairments.


Part II. Bullying, harassment and hate crimes

6.4. Background and problem description

The Ombud’s experience from guidance work, input from civil society and media moni-toring shows that disabled people are regularly victims of bullying, harassment and hate speech, and that they also experience incidents that can be classified as hate crimes.


6.4.1. Statistics and documentation

International studies have documented that disabled people are particularly vulnera-ble to bullying, harassment and hate crimes. The studies have had particular focus on prejudices, stereotypes and hateful attitudes in the general population as the motive






65 http://www.nfunorge.org/Global/Nyheter%20NFU%20sentralt/Dokumenter/overgrep%20justisministeren.pdf
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and cause of the vulnerability of disabled people.66 No similar studies have been con-ducted in Norway, but nevertheless there is no reason to assume that the situation here differs significantly. Among other things, several civil society organisations report that they do not have the resources to systematise or follow up on enquiries they receive from people concerning bullying, harassment and hate crimes.



A wheelchair user was assaulted, tipped out of his chair and kicked where his leg had been amputated.

(Example from Norwegian media)

The parents of a child with Down’s syndrome were grossly harassed after they pub-lished pictures of their child on Facebook.

(Example from social media)

A person with impaired hearing encountered a public employee who refused to adapt their communication and instead made fun of the person´s impairment.

(Example of an inquiry to the Ombud)



The only research-based knowledge we have at present is comprised of isolated studies documenting bullying, harassment and violence against people with impair-ments, but without mapping the reasons or motives behind such actions. The studies nevertheless provide a general impression of the situation.

In the general population, 2% report that they have been subjected to violence or threats of violence. This proportion is three times higher among disabled people.67 16% of disabled people report that they are afraid to go outside, and one in six report having experienced unpleasant situations or harassment over the past year.

When it comes to children and young people, one study found that young people with hearing impairments are more exposed to violence. 36% of boys and 21% of girls with hearing impairments reported about violence from other young people. By compari-son, 22% of boys and 11% of girls without impairments reported about violence from other young people.68 A smaller study by the Norwegian Association of the Blind and Partially Sighted conducted among 81 parents of children with visual impairments showed that 40% had been victims of bullying. Most of these reports concerned bul-lying over longer periods.69



66 Equality and Human rights Commission “Hidden in plain sight-inquiry into disability-related harassment” Research report 2011 European Union Agency for Fundamental Rights(FRA) “Equal protection for all victims of hate crime- the case of people with disabilities”03/2015

67 Ramm, J “On equal terms? Health and living conditions for disabled people” (“På like vilkår? Helse og levekår blant personer med nedsatt funksjonsevne”) Statistics Norway 2010

68 Schou, L., Dyb, G. and Graff-Iversen, S. ”Victims of violence among youth in Norway – results from health studies in six counties” (“Voldsutsatt ungdom i Norge – resultater fra helseundersøkelser i seks fylker”) Norwegian Institute of Public Health report 2007:8

69 Norwegian Association of the Blind and Partially Sighted “Report on children with visual impairments” (“Rapport om barn med synshemning”) Ipsos MMI 2015
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Documentation on bullying and harassment of disabled students is particularly lacking compared to the type of information available on other student groups. This was revealed in a report published in the spring of 201570 elevgrupper. Dette kom fram i en rapport våren 201570 from the Djupedal Committee, which evaluated the status and proposed measures to prevent bullying and harassment in schools


6.4.2.  Law, practices and strategies

In 2013, impairment was included for the first time in a category of its own in the Penal Code provisions dealing with hate speech and discrimination and as an aggravating motive in violence (i.e. provisions dealing with hate crimes).

Police knowledge of hate crimes is a key factor in ensuring that incidents are received correctly and registered. The Ombud’s 2015 national report “Hate speech and hate crime”71, shows that there is little or no training on hate crimes in police officer training, nor are there any clear national guidelines on training in the different police districts.

The Oslo police district is the only one that regularly reports on cases regarding hate crimes and has published two reports on the topic.72 The reports note that of the 48 coded cases in 2012, only one fell under the category of impairment. Out of a total of 69 coded cases in 2014, none fell under the category of impairment.

The general accessibility of police and judicial buildings are important to whether per-sons with impairments have the opportunity to report hate crimes. To the Ombud’s knowledge there are no national statistics or other data that can provide a compre-hensive overview of the status of accessibility in Norwegian police and judicial build-ings. There is also no knowledge base for assessing to which extent the police and judicial system has adapted information and communications services in a way that meets the needs of individuals with different communication challenges.

The Ombud’s report on hate speech and hate crimes shows that besides the introduc-tion of legal safeguards there are no action plans or other strategies to combat har-assment and hate crimes against disabled people.


6.5. The Ombud’s concerns

Article 16 of the CRPD obligates the state to protect disabled people against violence, exploitation and abuse. Some of the actions the state need to protect against fall under the concept of hate crimes.

Hate speech and hate crimes in general have received an increasing amount of atten-tion in Norway. The Ombud is nevertheless concerned that there is a lack of recogni-



70 NOU 2015: 2 “Belonging somewhere” (“Å høre til”)

71 http://www.ldo.no/globalassets/03_nyheter-og fag/publikasjoner/hatytringer_og_hatkriminalitet_rapport.pdf

72 https://www.politi.no/vedlegg/lokale_vedlegg/oslo/Vedlegg_2144.pdf https://www.politi.no/vedlegg/lokale_vedlegg/oslo/ Vedlegg_2958.pdf
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tion among Norwegian state authorities and society that impairment is a form of oth-erness that triggers bullying, harassment and hate crimes.


The Ombud is also concerned that this encourages a perception that persons with impairments are exposed because of their own individual vulnerability. This percep-tion results in too little attention being directed at the hateful and negative attitudes against this group that exist in the general population and measures to combat these.

The Ombud is particularly worried that children and young persons with impairments are subjected to bullying, harassment and violence. There is reason to assume that there are large knowledge gaps in this area and that a consequence of this is that the topic is not part of broader anti-bullying programmes or relevant teaching in the edu-cation sector. Therefore, the Ombud believes that the state, in its implementation of the Djupedal Committee’s recommendations, must devote appropriate attention to students with impairments.

Based on the Ombud’s contact with civil society organisations, we are concerned that many disabled people are not familiar with their rights with respect to both discrimina-tion safeguards and Penal Code provisions. Input from civil society organisations and findings from international studies also give the Ombud grounds for concern that many people do not trust that the police and judicial system will be responsive to inquiries, and reporting incidents will be stressful.73 In addition to existing attitudinal barriers, the Ombud is concerned about the lack of physical accessibility and informa-tion and communications barriers in the police and judicial system. The Ombud also sees the lack of training and expertise on hate crimes against disabled people as a fundamental obstacle to realising the human rights of disabled people in practice.


6.6. The Ombud’s recommendations

In order for the state to live up to its obligations under the CRPD, the Ombud sees it as absolutely necessary that the introduction of impairment as a category in the Penal Code in 2013 should be followed up with measures to ensure effective implementa-tion of the provisions of the Penal Code.

The Ombud recommends that the Committee requests the state prepares a compre-hensive national action plan to combat hate speech and hate crimes that also address-es bullying and harassment, which currently fall outside the Penal Code’s provisions.74 In order to ensure effective achievement of these targets, such an action plan must be designed in a way that addresses the diversity among vulnerable groups. For exam-ple, measures must be prepared that ensure that individuals with communication dif-ficulties can report cases to the police. The Ombud recommends the following con-crete measures for such an action plan:




73 Equality and Human rights Commission “Hidden in plain sight-inquiry into disability-related harassment” Research report 2011

74 See LDO’s recommendations in the report “Hate crimes and hate speech” 2015: http://www.ldo.no/nyheiter-og-fag/ brosjyrar-og-publikasjonar/rapporter/hatytringer-og-hatkriminalitet/
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1. The Committee should request the state to carry out a broad mapping (based on methods adapted to the target groups) of the nature, extent and harmful effects of bullying, harassment and hate crimes directed at disabled people.

2. The Committee should request the state to follow up on the Djupedal Commit-tee’s report by preparing appropriate and effective measures to protect children and young people with impairments from harassment and bullying in the educa-tion sector.

3. The Committee should request the government to introduce measures to raise awareness among disabled people about their rights. Furthermore, civil society organisations must be allocated resources to assist individuals and document cases of bullying, harassment and hate crimes that they are informed about.

4. The Committee should ask the state to set up an accessible public service that receives reports on bullying, harassment and hate crimes. This service should include report-taking, providing information on rights and reporting on collected knowledge and documentation.

5. The Committee should request the state to take all necessary measures to ensure a highly competent and accessible police and judicial system, including the introduction of mandatory training of police and judicial staff on hate crimes against disabled people.

6. The Committee should ask the state to implement all necessary measures to ensure an accessible police and judicial system, including measures to ensure universal design of buildings and accessible services.
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7. Right to work and employment



Article 27 of the CRPD obligates the state to ensure the right to work in a labour market and work environment that is open and inclusive, prohibit discrimination on the basis of disability, promote accessible work environments, ensure the fulfilment of the right to reasonable accommodation in the workplace and promote recruitment of disabled peo-ple in both the public and private sectors. We refer to the government report on p. 70.

In General Comment No. 2 (2014) on Article 9 the CRPD Committee emphasises that accessible workplaces are a precondition for the fulfilment of the right to work75.

Government report: p. 71.



7.1. Background and problem description

There has been no improvement in the employment situation for disabled people since Statistics Norway began the labour force survey in 2002. 43.4% of working age adults were employed in Q2 2015, while the employment rate for the general popula-tion was 74.3%. 76According to the OECD, that puts Norway at the bottom among the Nordic countries and close to average among OECD countries in general when it comes to employment rates for disabled people.77

Several studies document that public and private enterprises only have limited plans, measures or established practices in place to promote recruitment or equal treatment of employees with impairments in work environments.78 One study from FAFO showed that only 17% of companies had any goals around recruitment of people with impair-ments . Only 18% of the surveyed companies had implemented concrete measures to recruit people with disabilities.79













75 “Persons with disabilities cannot effectively enjoy their work and employment rights, as described in Article 27 of the Convention, if the workplace itself is not accessible. Workplaces therefore have to be accessible, as is explicitly indicated in Article 9, paragraph 1 (a): http://daccess-ddsny.un.org/doc/UNDOC/GEN/G14/033/13/PDF/G1403313. pdf?OpenElement

76 SSB 2015 ”Labour Force Survey, Q2 2015” https://www.ssb.no/arbeid-og-lonn/statistikker/akutu

77 White paper (Meld. St.) 46 (2012-2013) Higher employment rates (Flere i arbeid).

78 Tronstad, K. “Diversity and equality in working life. Attitudes and experiences among employers and representatives.” (“Mangfold og likestilling i arbeidslivet. Holdninger og erfaringer blant arbeidsgivere og tillitsvalgte”) Fafo report 2010:39 Skog Hansen, I. and Haualand, H. “Discriminatory barriers in working life. Activity and reporting requirements as a policy instrument for the disability area.” (”Diskriminerende barrierer i arbeidslivet. Aktivitets- og rapporteringsplikt som virkemiddel for området nedsatt funksjonsevne.”) Fafo report 2012:25.

79 Svalund, J. og Skog Hansen, I. “Inclusion of people with impairments in working life” (“Inkludering av personer med nedsatt funksjonsevne i arbeidslivet”) Fafo report 2013:54.
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A hearing impaired female lodged a complaint with the Ombud because she felt that she had been discriminated against in her role as a job seeker. The female had applied for a position and was called in for an interview, but when the employer became aware that she was hearing impaired, the interview was cancelled. The Ombud found that the com-pany had acted in breach of the Norwegian Anti-Discrimination and Accessibility Act.

(Example case from the Ombud’s records)



A smaller survey found that employers harboured prejudices and stereotypes about disabled people. Employers to a low extent saw applicants with impairments as poten-tial employees.80 Reports from civil society organisations81 and the Ombud’s own cas-es paint a similar picture of working life where discriminatory attitudes and practices dominate, and where the provisions of the Norwegian Anti-Discrimination and Acces-sibility Act are not met in practice.

Recent research from the Work Research Institute (AFI) found that companies with flexible organisation and leadership are more likely to recruit and have employees with impairments.82 The Ombud’s experience and feedback from civil society shows that flexibility in areas such as working hours, job content, FTE’s and the organisation of the work increases accessibility for persons with impairments. Currently, working life is only to a small extent designed to provide opportunities for flexibility where the main consideration is the different needs of employees. For example, it is highly com-mon – with the exception of a few sectors with a high number of part-time positions – that only applicants able to work full-time are considered for job postings.

No systematic studies to map the nature and extent of discrimination of disabled peo-ple in Norwegian working life have been conducted. There are knowledge gaps in areas such as discrimination in recruitment, salary progression and promotions, indi-vidual accommodation and vulnerability to harassment. There is also a lack of indica-tors and reliable national statistics that provide information on the status of universal design in working life.83

Conditions outside working life play a role in labour force participation, and for many, inaccessible transport constitutes a substantial barrier. For example, a SINTEF study found that many persons with impairments chose not to apply for positions that would cause problems with transportation or parking.84




80 Dalen, E., 2006. “Telephone survey on the significance of impairment in employment in working life” (“Telefonundersøkelse om betydning av nedsatt funksjonsevne ved ansettelser i arbeidslivet.”)
21 February – 3 March 2006. Report prepared for the National Centre for Documentation on Disability” MMI Univero.

81 Legal Advice Centre ”A working life for everyone? Labour force participation and disabled people – what are the problems in practice?” (“Et arbeidsliv for alle? Arbeidsdeltakelse og funksjonshemmede – hva er

82 Falkum, E. og Solberg, A.G. “The inclusion capacity of employers” (“Arbeidsgiveres

83 Medby, P. et al. ”Mapping of universal design and accessibility” (“Kartlegging av universell utforming og tilgjengelighet”) Collaborative report NIBR/SINTEF 2011.

84 Ystmark Bjerkan,K. et al. “Transport for work and life. Transport and labour force participation among disabled people” (“Transport til arbeid og livet. Transport og arbeidsdeltakelse blant personer med nedsatt funksjonsevne”) SINTEF Transport research 2011.
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For disabled people, the level of education has greater significance than in the gener-al population. The average level of education in this group is significantly lower. 41% have primary education as their highest level of education, and only 2 out of 10 have completed at least a year’s worth of studies in higher education.85 Barriers within the education system include a lack of universal design and lack of adapted learning or individual accommodation. A report from the Centre for Equality found that students with impairments are particularly vulnerable to harassment and bullying, and that this has consequences on the completion of their schooling.86



7.1.1.  Law and practice

The activity and reporting obligation in the Norwegian Anti-Discrimination and Acces-sibility Act requires all public and private employers with more than 50 employees to make active, targeted and systematic efforts to promote equal opportunities regard-less of impairment . Employers must also be able to account for measures that have been introduced or will be introduced to further the intent of the act.

Workplaces are exempt from the requirement for universal design under the Norwe-gian Anti-Discrimination and Accessibility Act, but it does impose an obligation for individual accommodation for job seekers and employees with impairments.

In 2014, the Ombud undertook a review of decisions from 27 complaint cases pertain-ing to individual accommodation in working life during the period 2007–2013. It was found that the Ombud had ruled that the law had been broken in 9 of those cases.87 One of the findings was that the Ombud often must conclude that the law has not been broken because the law prescribes that individual accommodation is only required to the extent that this does not constitute an undue burden.

Few procedures or guidelines have been created to provide employers with knowl-edge of how the right to individual accommodation may be fulfilled in practice.


7.1.2.  Strategy and instruments

The Agreement on a More Inclusive Working Life (Avtalen om inkluderende arbeidsliv, or the IA Agreement) was first signed in 2001. The agreement has been one of the state’s main initiatives to promote employment and prevent the exclusion of disabled people in both the private and public sectors. In 2012, the Norwegian Ministry of Labour also launched a separate employment strategy on the grounds that, among




85 Ramm, J. and Otnes, B. “Disabled people. Indicators for living conditions and equality” (“Personer med nedsatt funksjonsevne. Indikatorer for levekår og likestilling”) Reports 8/2013 Statistics Norway.

86 Kjeldstadli Hatlestad, E. and Mathisen Olsvik, V. “Barrier-free education options for disabled people? How students with impairments and guidance counsellors in higher education institutions in Hedmark and Oppland assess accommodation, counselling and options for higher education” (“Barrierefrie utdanningsvalg for elever med funksjonsnedsettelser? Om hvordan elever med nedsatt funksjonsevne og rådgivere i videregående skole i Hedmark og Oppland vurderer tilrettelegging, rådgiving og muligheter for høyere utdanning”) Centre for Equality report no. 1/2014.

87 Of the ten cases that were brought before the Norwegian Equality and Anti-discrimination Tribunal, nine were fully considered by the Tribunal when the report was finalised. The Tribunal upheld the Ombud’s conclusion in 7 of these cases.
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other reasons, little progress had been made on sub-goal 2 of the Cooperation Agree-ment, which was to recruit and retain persons with impairments. The employment strategy highlighted four barriers to employment: 1) Discrimination, 2) cost, 3) produc-tivity and 4) information and attitudes. A SINTEF evaluation found that the implemen-tation of the employment strategy has been in two areas; individual-oriented meas-ures targeting young people in contact with the Norwegian Labour and Welfare Administration (NAV), and creating traineeships within 6 public enterprises.88

NAV is the state’s key organisational means of promoting employment of persons with impairments who have reduced ability to work. Existing data shows that NAV has major challenges achieving this goal in practice. NAV does not examine employment opportunities for individuals with a reduced ability to work to a sufficient extent. Users report that they receive little support in finding work.89 Regarding the effect of work placements for individuals with reduced work ability, an AFI study found that while a third of those who were on IA-schemes via NAV got a permanent job, half of those who applied for jobs themselves were offered a permanent job.89

Procedures and personnel policy guidelines in the government have clear objectives that the state as an employer must take special responsibility and work actively to increase the proportion of disabled people in its own enterprises.90 Since 2004, the share of employees with impairments has varied around 8%, but declined to 6.5% in 2014 – a lower proportion than in the private sector, where the corresponding figure was 7.6%.91

In the spring of 2015, the state enacted changes in the Norwegian Working Environ-ment Act which allowed for a general right to temporary placements. One of the main grounds for introducing the changes was that the option of temporary employment would appear as being less risky, and thereby lower the threshold for employing per-sons with impairments. In the hearing that was conducted before the amendment to the act, neither the Ombud nor disabled people´s organisations supported the state’s proposal to introduce this form of incentives to achieve the target of lowering unem-ployment.


7.2. The Ombud’s concerns

The Ombud is concerned that the state strategy and policy instruments aimed at working life, except the legal safeguards against discrimination, continue to be individ-ually oriented and based on a medical-biological approach. This means that in state policy, impairment is still to a great extent equated with reduced ability to work. The Ombud also finds that the policy instruments are only to a very minor extent aimed at



88 Ose et.al .: “Evaluation of the Employment Strategy for disabled people” (“Evaluering av Jobbstrategien for personer med nedsatt funksjonsevne”) SINTEF A25820.

89 Falkum. E. and Solberg, A.G “The inclusion capacity of employers” (“Arbeidsgiveres inkluderingsevne” AFI report 2015: 14.

90 The State HR handbook 2015, chapter 1.6: An inclusive HR policy characterised by inclusion and diversity (En inkluderende personalpolitikk preget av inkludering og mangfold).

91 Bø, T, P. and Håland, I. “Disabled people in the labour force in 2014” (“Funksjonshemma på arbeidsmarknaden i 2014”) Reports 2014/36 Statistics Norway.
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changing prejudices and stereotyping attitudes, structures and practices that lead to discrimination of disabled people in recruitment and employment.


A core requirement of Article 27 is that the state shall safeguard and promote the right to work in an open, inclusive and accessible labour market. When the state maintains a form of measures aimed at the individual’s lack of prerequisites for participation in working life, instead of focusing on barriers to working life, it is the Ombud’s assess-ment that politics, practices and measures do not reflect the paradigm shift required and implied by the CRPD.

Such as the legislative situation is today, there are challenges connected to the legal duty to promote and report on equality in the Norwegian Anti-Discrimination and Accessibility Act in that employers are not very familiar with it. Since the legal duty is unspecific, it is also unclear to employers what this obligation actually entails. In spite of these challenges, it is the Ombud’s assessment that it is decisive to secure the fulfilment of the obligations in the CRPD that provisions be introduced which obligate employers to make a preventative and proactive effort. The Ombud is accordingly concerned whether the on-going legislative work on a consolidated discrimination act may result in the scrapping of the legal duty to promote and report on equality.

The Ombud is concerned that the state has chosen a design of discrimination safe-guards in working life that emphasise the right to individual accommodation.

The Ombud’s experience from our enforcement of the law shows that in practice, it is often difficult to achieve individual accommodation because the workplaces generally do not make room for flexibility, nor are they generally accessible. As mentioned ear-lier, in the Ombud’s review of our own enforcement practices, it was found that the Ombud often reaches the conclusion that the law has not been broken because the right to individual accommodation is limited by ‘undue burden’ assessments.

The Ombud is concerned that the state primarily chooses to use stimulating or volun-tary policy instruments. The state shows little willingness to place demands on the social partners, employers and recruiters at the enterprise level. There are conse-quently clear deficiencies in terms of initiation and follow-up of the government’s own legal regulations, guidelines and orders in practice.92 The Ombud also finds that there are clear shortcomings in terms of development and implementation of training and guidance services and how employers must work proactively to promote equal treat-ment of disabled persons.










92 Halvorsen, R. and Hvinden, B. “New Policies to Promote Youth Inclusion Accommodation of diversity in the Nordic Welfare States ” TemaNord 2014:564. Norvoll, R. and Fossestøl, K. “Disabled people and work. A knowledge review.” (“Funksjonshemmede og arbeid. En kunnskapsstatus”) AFI note 13/2010 p. 46.
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The Ombud is concerned that the state as an employer is not achieving its own tar-gets and plans to increase employment of disabled people in the public sector. The Ombud believes that the state’s lack of achieved targets is an indication that special measures, such as a separate trainee programme for disabled people, is not ade-quate to achieve the target of increased recruitment of persons with impairments.

The Ombud is concerned that the IA Agreement will be continued with the same design until 2018, despite the fact that the state has not achieved its goal of increased recruitment of disabled people in the 14 years that the agreement has been active thus far. The employment strategy was a step in the right direction, as the strategy documents noted that measures would be implemented to combat discrimination and attitude barriers. The Ombud is concerned that the state has not followed up on these goals in practice after the employment strategy has been implemented.

The Ombud is concerned about the policy development where the state prioritises using risk-reducing incentives, such as we are now seeing with the introduction of a general right to temporary employment in the Norwegian Working Environment Act. Such a singular focus on risk may simply add legitimacy to prejudices and negative stereotypes that disabled people are risky and less attractive employees. The Ombud is also concerned that changes in the Norwegian Work Environment Act will not lead to permanent employment. The amendment will instead strengthen a tendency that disabled people are marginalised to increasingly peripheral areas of the labour mar-ket. This can make it more challenging to fulfil the right to individual accommodation and discuss matters such as perceived discrimination and harassment.

It is the Ombud’s assessment that the lack of knowledge gives the state a poor basis for assessing the status of universal design in working life. The Ombud is further con-cerned that the state has not sufficiently developed policy instruments and effective measures to promote universal ICT and physical conditions in working life.

In terms of the organisational design of working life, the Ombud finds that inconsider-ate and often unnecessary recruitment practices, vacancy announcements and job requirements create barriers for the employment of disabled people.

The Ombud is concerned that the lack of physical accessibility and a general absence of flexibility are structural characteristics of working life that create an increased need for, but also greater difficulties in, fulfilling the right to individual accommodation.

In light of an overall assessment of all these factors, it is the Ombud’s opinion that the state has not launched the most suitable and appropriate measures to ensure that disabled people are secured the right to work. Existing legislation, strategies and practices are insufficient and not designed to address discrimination and promote equality. The LDO believes that this situation constitutes a fundamental reason for the continuing underemployment of disabled people.
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7.3. The Ombud’s recommendations


LDO believes that the state must develop a strategy to realise the rights outlined in Article 27 of the Convention, and that these must be anchored in anti-discrimination legislation. This strategy must be aimed at dismantling attitudinal, organisational and physical barriers in working life. The Ombud has the following recommendations:

1. The Committee should request the state to implement measures to combat ste-reotypes and prejudices that equate disability with a reduced ability to work and the hiring of disabled persons as taking a risk.

2. The Committee should request the state ensures that the Norwegian Anti-Discrim-ination and Accessibility Act obligates employers to make proactive efforts against barriers that prevent the realisation of the right to work. The content of this obliga-tion to make proactive efforts must be specific, known to the employers falling under the obligation and must include penalties if this obligation is not met.

3. The Committee should request the state to investigate how universal design of ICT in working life can be implemented and make a strategy for this.

4. The Committee should request the state to investigate how universal design of physical conditions in working life can be implemented before 2025 and make a strategy for this.

5. The Committee should request the state to use its role as an employer in a way that ensures that its own goals and equality procedures are implemented in practice in recruitment and all other relevant areas of personnel policy. The state should also initiate measures to ensure active monitoring of public sector employers on a regional level.

6. The Committee should request the state to develop and launch systematic guid-ance and knowledge transfer on concrete equality work and thereby encourage public and private sector enterprises to establish good practices.

7. The Committee should request the state to initiate measures to promote inclu-sive flexibility in working life that considers the various needs and abilities of persons with impairments. The state should attach particular importance to implementing changes in the public sector that give employees flexible working conditions in areas such as shift planning, working hours, ‘time account’ and remote working schemes and schemes for part-time jobs.

8. The Committee should request the state to immediately begin research that provides knowledge on the nature and extent of discrimination in working life, among other ways by using paired testing as a method. The state must also develop indicators to monitor the effect of its measures to live up to its obliga-tions under the CRPD in terms of work and employment.
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8. Right to accessibility: Universal design of existing buildings, with school buildings as an example


Article 9 on accessibility obligates the state to, among other things, take appropriate measures to ensure individuals with impairments access, on an equal basis with others, to the physical environment. These measures should include the identification and elim-ination of obstacles and barriers to accessibility. These measures shall also apply to private and public buildings open to or provided for the public, including school build-ings.

Government report p. 19.





8.1. Background and problem description

Children in Norway do not have equal access to all schools. Students with mobility impairments have equal rights in choosing schools, but in practice, many schools are not an option because the student has no physical access to them.

The Ombud receives many complaints concerning the lack of universal design of existing buildings, including education buildings.



The Norwegian Federation of Organisations of Disabled People (FFO) lodged a complaint against a primary school with the Ombud in 2009 because the organisation believed that the municipality, as owner of the school, was in breach of its duty to ensure universal design. The municipality acknowledged that the level of accessibility was unsatisfactory, but claimed there was no explicit duty to ensure universal design of the school because the Norwegian Planning and Building Act did not contain such an obligation at the time. The Norwegian Equality Tribunal concluded that universal design would constitute an undue burden for the municipality. The conclusion in this case has set a precedent in the Tribunal’s handling of future cases on the universal design of schools.

(Example case from the Ombud’s records)





A 2013 mapping of 784 primary schools revealed that 80% of these has significant physical barriers that excluded students with impairments from these schools. At the time, this amounted to 36% of the country’s primary schools, which gives an indication of the status of physical accessibility in Norwegian primary schools .93 Other individu-als with mobility impairments who are not students are also affected by inaccessible schools.





93 http://www.handikapnytt.no/index.asp?id=80510.
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This applies to parents and siblings who cannot attend parent meetings or events for instance, or others who wish to make use of the school’s facilities for after-school activities.


Many municipalities solve the problem of inaccessibility by referring individuals with mobility impairments to a school outside the local area that is accessible, and which is sometimes also located far away from the student’s home.


8.1.1.  Legislation and policy framework

The Norwegian state has chosen universal design as a strategy and means to improve accessibility, and has an ambition that Norway should be a universally designed soci-ety by 2025.

The Norwegian Anti-Discrimination and Accessibility Act requires all public and private enterprises aimed at the general public to ensure universal design of the enterprises’ normal functions to the extent that it does not cause an undue burden for the enter-prises. This includes school buildings.

The Norwegian Ministry of Children, Equality and Social Inclusion issued a circular on universal design in the Norwegian Anti-Discrimination and Accessibility Act in 2010.94 In the circular, it is specified that the costs connected to the obligation to implement universal design of existing buildings will be limited, and that such arrangements can be implemented with relatively low costs.

Both this circular and the preparatory work on the act state that upgrading existing buildings to become universally designed should be based on a gradual, prioritised approach by regulation under the Norwegian Planning and Building Act, using funds from the state budget. The authorities’ signal here therefore indicates that major changes of existing buildings are meant to await the regulations on universal design for individual building categories. It is stated in the circular that schools and education buildings are the category that will be prioritised first. Disabled people´s organisations and the Ombud have called for such regulations for a systematic upgrading of existing buildings to universal design in all government budgets since the Norwegian Anti-Dis-crimination and Accessibility Act entered into force in 2009.

The Ombud enforces the provisions of universal design in existing buildings within the framework of the undue burden limitation. The Norwegian Equality Tribunal functions as the board of appeal. The Ministry’s circular has established guidelines that have so far affected both the Ombud’s and Tribunal’s practices in this area. The circular states that enterprises in existing buildings may only be requested to introduce simple meas-ures that will not require major financial investments. When it comes to both private and public buildings, those responsible for the buildings often refer to limited funds in




94 https://www.regjeringen.no/globalassets/upload/BLD/Universellutforming/RundskrivDiskriminering.pdf.
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the budget. Improvements that result in universal design will therefore constitute an undue burden for the enterprise.

The Ombud has also found in its handling of complaints that carrying out improve-ments on listed buildings to ensure accessibility may conflict with conservation con-siderations, and accessibility requirements can in such cases also be assessed as constituting undue burdens.


8.2. The Ombud’s concerns

It is the Ombud’s assessment that there is clear evidence to conclude that the govern-ment is not on track to achieving its goal of a universally designed Norway by 2025, particularly in relation to schools and education buildings. Although the state is contin-ually carrying out accessibility improvements of schools, significant challenges remain in ensuring that all primary and secondary schools are accessible. There is a need for significant action and funding if the state is to live up to its obligations under the CRPD. The envisaged regulations for the systematic upgrading of category buildings, where education buildings have been put forth as the top priority, have yet to be adopted.

The Ombud is concerned about students who are excluded from both social and edu-cational communities due to inaccessible entrances and classrooms. This separates students from their siblings and friends throughout their schooling. In addition, a great-er proportion of disabled students spend a lot of time on transportation to and from school compared to other students, because their local school is not accessible. Stu-dents without impairments are also affected by the situation; they learn from an early age that students are treated differently solely due to their impairments, which perpet-uates prevailing stereotypes and prejudices about disabled people in society.

The ‘undue burden’ provision in the Norwegian Anti-Discrimination and Accessibility Act must be assessed on the basis of the effect of the improvement, i.e. the elimina-tion of barriers for disabled people, to what extent the daily functions of the enterpris-es are of a public nature, the required costs to carry out the improvement, the enter-prise’s resources and health and conservation concerns. The Ombud refers to Proposition no. 44 and Section 13 of the Norwegian Anti-Discrimination and Accessi-bility Act, where it is specified that the effect of making the building more accessible is an important consideration in the ‘undue burden’ assessment.95

The Ombud believes that it is worrying that the state, through the aforementioned circular, provides guidelines for the enforcement of the act that place financial consid-erations ahead of the right to general accessibility, particularly in schools, due to the heavy emphasis on the ‘undue burden’ principle. It is also doubtful whether the prac-tice where obligated parties can so easily conclude that making buildings accessible constitute an undue burden is in line with the CRPD Committee’s interpretation of



95 Proposition. no. 44 (2007-2008) p. 182.
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Article 9, which is that restrictions on accessibility cannot be defended on such grounds:


“The obligation to implement accessibility is unconditional, i.e. the entity obliged to provide accessibility may not excuse the omission to do so by referring to the burden of providing access for persons with impairments.” 96

The Ombud is further concerned that listed buildings can be exempted from the accessibility requirement as a result of conservation concerns, and believes that this is a challenge that must be examined more closely. The Ombud has seen examples from other countries, such as Spain and Germany, where it has been largely possible to make listed buildings accessible to most.


8.3. The Ombud’s recommendations

In order for Norway to fulfil its obligations under the CRPD in terms of accessibility to school buildings, the LDO has the following recommendations:

1. The Committee should urge the state to review the practice of assessing undue burden so that it is strictly enforced.

2. The Committee should request the state to introduce regulations with deadlines for the universal design of existing buildings under the Norwegian Planning and Building Act, where primary and secondary schools are made the priority.

3. The Committee should request the state to develop an escalation plan for the universal design of school buildings and secure sufficient and regular annual appropriations to ensure that the plans are implemented within the deadlines.


























96 CRPD/C/GC/2, 22 May 2014, available via http://www.ohchr.org/EN/HRBodies/CRPD/Pages/GC.aspx.
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9. Right of access to information, goods and services



Article 9 on accessibility and Article 5 on reasonable accommodation obligates the state to take appropriate measures to ensure that persons with impairments, on an equal basis with others, have access to information, goods and communication, and to servic-es offered to the general public.

Government report p. 21.





9.1. Background and problem description

Many disabled people do not have access to information, goods and services because they do not get the assistance they need, or because the offers and services are not adapted in a way that allows for everyone to make use of or take part in it. Examples include visually impaired individuals who cannot find their way to the right platform at an unfamiliar station, hearing impaired individuals who miss out on information provid-ed at events and meetings because there is no sign language interpreter present, wheelchair users who cannot reach items in shops, persons with intellectual impair-ments who cannot reach goods in the shopping mall without assistance, or individuals with psychosocial impairments who require rest, predictability or extra time in a public office.



For many people, it is difficult to deal with situations where no information or explanation is provided, or where there is no one to communicate with. Take, for instance, a partial-ly sighted person in a store, waiting for their turn to be served. On the wall is a queuing system with a number shown on a screen. If the person were to take a number, they would still find it impossible to know when it was their turn. This often results in irritation and stigmatisation.



The number of individuals prevented access to information, goods and services due to impairment, and how, has not been documented. However, experiential knowledge from civil society organisations and inquiries to the Ombud indicate that many are affected by this, and it includes a variety of situations both in everyday life and other areas.

Many people require assistance in shops, offices, stations, restaurants or at events

– regardless of how the premises are designed. Many have reported to the Ombud that they are met with dismissal and little understanding when they ask for such assis-tance or improved accommodation.
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9.1.1.  Legal basis and policy framework


The Norwegian Anti-Discrimination and Accessibility Act entered into force in 2009 and established a ban on direct and indirect discrimination as well as a duty of univer-sal design on all providers of goods and services and individual accommodation

in four specific areas.97 Besides the duty to ensure universal design, providers of goods and services also have a duty, aside from the general prohibition on discrimi-nation, to accommodate practices and routines with consideration for customers of the service who have impairments . Failure to remove any such restrictions on access to services can be considered indirect discrimination. For instance, refusing to allow a guide dog into an ordinary taxi on the grounds that no dogs are allowed in the car can be indirect discrimination. Doing so is referring to a seemingly neutral practice that does not allow for dogs in taxis, but the practice puts a partially sighted or blind person in a more difficult position than others.

As shown above, suppliers of goods and services have a certain duty to remove accessibility restrictions, but they have no positive, proactive accommodation duty besides universal design of the physical conditions under applicable law.

The Ombud has received an inquiry from a blind customer of an electricity company regarding the lack of assistance to read their electricity meter. Under current legisla-tion, the individual has no right to accommodation in the form of assistance in reading the electricity meter. Another example is a person with impaired hearing who did not know what was said in the speeches at a celebration event marking Norway’s Nation-al Day because the organiser had no duty to provide a sign language interpreter.

Already in 2008, a year before the Norwegian Anti-Discrimination and Accessibility Act entered into force, the state received a report, ordered by the government from a pri-vate attorney on the right to goods and services. In the report, the draft legislation, which later became law, was evaluated against a possible general right to access to goods, services and information. The conclusion of the report was that universal design alone would not solve the accessibility challenges in Norwegian society, nor would the general prohibition on discrimination result in any obligations that prevent discrimination. The report concluded that in practice, the Norwegian Anti-Discrimina-tion and Accessibility Act would continue to leave many disabled people without access to the same goods and services as the general population. The report further concluded that a positive duty to accommodate, besides universal design of the phys-ical conditions, would be able to secure accessibility more effectively, even if enter-prises and suppliers only had a limited duty to lift any restrictive practices, as is the way the law works today98






97 In education, in employment, in kindergarten and in some municipal services. The Norwegian Anti-Discrimination and Accessibility Act https://lovdata.no/dokument/LTI/lov/2013-06-21-61

98 Ann Helen Aarø: Legal right for the provision of goods, services and information directed at the public (Rettskrav på varer, tjenester og informasjon rettet mot allmennheten); December 2008
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Countries such as the UK, Australia and the USA have a proactive accommodation duty. Businesses that provide or offer services must plan how all individuals can make use of their services. Customers and users of the enterprise do not have to announce their time of visit or needs in advance. Procedures and training materials have been pre-pared so that staff are trained to assist customers with a variety of needs. Compliance with the duty occurs in different ways depending on resources, size and the type of service. The undue burden assessment also factors the enterprise’s and service provid-er’s resources into the equation.



As far as the Ombud is aware, the state has done nothing to follow up on this report. In its comments on the Norwegian ratification, the former government wrote – using a formulation that was exactly identical to what was written in its first report to the CRPD Committee – the following: “Access to all goods and services is important, and in Nor-way this is assured by rules on universal design and individual accommodation in the Norwegian Anti-Discrimination and Accessibility Act and other legislation, and by assistive measures and welfare schemes.”99


9.2. The Ombud’s concerns

As per Article 9 on accessibility, the state is obligated to take appropriate measures to ensure that disabled people, on an equal basis with others, have access to informa-tion, goods and communication, and to services offered to the general public. Article 5 (3) states that the state must ensure reasonable accommodation.

The Ombud is concerned that disabled people in Norway do not have the same access to information, goods and services as the rest of the population. A lot of people with impairments gain no benefit from universal design, but require information or assistance provided by other individuals. Premises that, for various reasons, have not been universally designed will have even more people requiring human assistance.

The Ombud is concerned about the continuing lack of clarity from the state on what conditions must be present for everyone to have access to goods, services and infor-mation.


9.3. The Ombud’s recommendations

Many disabled people require a different form of accommodation than universal design. This may involve a change of practice and conditions or the need for person-al assistance. Many providers of services and goods successfully gain an exemption from ensuring universal design on the grounds of it being an undue burden. LDO believes that those same providers must under any circumstance still have a duty to




99 https://www.regjeringen.no/contentassets/26633b70910a44049dc065af217cb201/norges-rapport- konvensjon-om- rettighetene-til-mennesker-med-nedsatt-funksjonsevne.pdf page 21
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ensure accommodation so that more disabled people can access their information, goods or services. The Ombud has the following recommendations:


1. The Committee should request the state to appoint a legislative committee with a mandate to assess legislative changes to ensure the right to information, goods and services for persons with impairments. The Ombud recommends that a general duty to provide the most suitable accommodation in all areas under the Norwegian Anti-Discrimination and Accessibility Act be included together with the duty to ensure universal design of premises.

2. The Committee should request the state to follow up on legislative work with training material and guidance with examples of best practice. The state must furthermore ensure that all enterprises get this, with a requirement to carry out internal training and to make procedures on the access to information, goods and services known.
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