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1 - ARTICLE 1 ICERD

Demarcation of Indigenous Lands

Current Situation

[bookmark: erg9bhq0x8s3]The Brazilian Constitution protects in article 231, § 2, the permanent possession of lands traditionally occupied by indigenous peoples, with exclusive enjoyment of the riches of the soil, rivers and lakes in them. The promise of demarcation of indigenous territories (art. 67 of the Provisional Law of the Constitution) until 1993 was never fulfilled. Of the 1,298 indigenous lands in Brazil, 829 (63%) have some pending state for the completion of its demarcation process and registration as traditional indigenous territory in the Secretariat of The Union Heritage (SPU). Of these 829, a total of 536 lands (64%) have not yet had any measures taken by the State. In addition to fulfilling its promise not to demarcated an inch of indigenous land, the Bolsonaro government, through the Ministry of Justice, returned 27 demarcation processes to the National Indian Foundation (Funai) in the first half of 2019, for review. This action certainly implies greater obstacles, if not in the impediment itself, to the fulfillment of the cons- titutional rights of the indigenous who claim their ancestral territories. 1st

The current federal administration was elected with an express promise of anti-demarcation, which constitutes a clear setback since the redemocratization of Brazil in the 1980s.  Not even the demarcation processes that were in their final stages, depending only on mere formalities, were completed in the meantime. A serious example is that of the Guarani and Kaiowá peoples, who live in small reserves or along the roads of the state of Mato Grosso do Sul. The lack of demarcation of indigenous territories has a series of serious consequences for the exercise of other human rights by indigenous peoples in Brazil.
[bookmark: 3nnrf1amguf7]
The existence of the unlawful thesis of the time frame (“marco temporal”) threatens the survival of indigenous peoples and violates international human rights law. According to this thesis, only indigenous lands physically occupied by indigenous peoples in 1988, the year in which the Constitution was promulgated, would have the right to be demarcated. If this thesis prevails, several historical spoils will prevail, including during the civil-military dictatorship in Brazil, with a huge loss for the various indigenous peoples. Another consequence would be the occurrence of dozens of repossessions against indigenous peoples, especially in the South, Midwest and Northeast regions of Brazil. Furthermore, there would be a strong stimulus to new invasions of indigenous lands already regularized, especially in the Brazilian Amazon region. The constitutionality of this thesis is being discussed by the Supreme Federal Court (STF) in Extraordinary Appeal 1.017.365, with a general repercussion character. Thus, what is decided by the Supreme Court in this case, will have to be applied necessarily in all other similar cases throughout Brazil. The trial of this case has already been interrupted in 2021 and returned to the agenda of the Supreme Court this year 2022, is scheduled to take place on June 23 this year. 2In 

The State of Mato Grosso do Sul, in particular, the Military Police of the federative unit has been illegally used to carry out illegal evictions (arguing immediate effort) of communities in the process of self-demarcation, as happened with the kinkinau (2019) and kaiowá and guarani communities (2018 and 2022).

[bookmark: ogza7hnluvki][bookmark: lcryzzcztafe]The Brazilian government uses a distorted rhetoric of comparing the area of indigenous lands demarcated with the area of other States, leading to the international community a misconception of indigenous land and territory. This rhetoric conceals the magnitude of the challenge of completing the constitutional process of demarcations, which was to be completed in 1993. It also ignores that 45% of the indigenous population in Brazil is still in unprotected territories. 3 In 2021, the Supreme Court of Brazil held that the permanent possession of traditional occupation lands is independent of the process of completion of the administrative demarcation procedure, prevailing the original right of these communities, in line with international law4. Such an understanding has been constantly ignored by the Federal Executive.

 Free, Prior and Informed Consent 

Current Situation

[bookmark: c3qqw2j7g1qi][bookmark: lz9holm9q3nw]There is no consistent policy in Brazil that guarantees Brazil's compliance with its international obligations on the right to prior and informed free consent through appropriate consultations. Thus, the rights and interests of indigenous peoples are not adequately contemplated, which marginalizes them from the important decision-making processes of the country, especially those that affect their lives. Brazil withdrew its support for the United Nations Declaration on the Rights of Indigenous peoples15 (2019), as well as a draft Legislative Decree to authorize the executive branch to denounce ILO Convention 169.16





2 – ARTICLE 2 ICERD

Violence against Indigenous Peoples

Current Situation
Since 1985, there have been 1,236 murders of indigenous persons in Brazil. The execution of indigenous leaders has increased exponentially in the last five years, following the increase in land conflicts in Brazil. The Amazon converged 66.22% of the 1,815 deaths related to the struggle for and for land in Brazil, with a disproportionate impact on traditional peoples. In 2020, 182 indigenous people were murdered, 61% higher than in 2019. Other indigenous leaders continue to have their lives threatened by fighting for the right to their territory and existence, even when they are formally protected by the national human rights program, which is underfunded and under-equipped.

[bookmark: 52gi303ulbig]On August 11, 2020, four indigenous people of the Chiquitano people were executed by the Military Police of Mato Grosso, under the traditional allegation of "resisting arrest" (“auto de resistência”), contrary to the evidences of the crime. Also in August 2020, there was a massacre in the Rio Abacaxis (AM) region, leading to the death of two indigenous people of the Munduruku people and a couple of riverside, still unsolved. 5th

The National Council of Justice (CNJ), adopted in 2019 Resolution No. 287 of 06/25/2019, which establishes procedures for the treatment of indigenous people accused, defendants, convicted or deprived of liberty, and gives guidelines to ensure the rights of this population in the criminal sphere of the Judiciary. This is a positive step that protects the interculturality and specific characteristics of vulnerability of this specific population.


3 - Article 4 ICERD

Hate Speech against Indigenous Peoples

Current Situation

[bookmark: i33o6zxjqrfs][bookmark: xe9gtzeebx2l][bookmark: q7okilp0zqkc][bookmark: drx2swtejgwr]Hate speech, present in Brazilian society for centuries, has found a strong impetus for reinvigoration and legitimacy in recent years, especially at the highest level of the federal level propagated the aversion to minorities in Brazil. 6 He also compared indigenous lands to "zoos" and indigenous peoples who inhabit them as "captive animals", and declared the need to integrate indigenous peoples, who are supposedly in a "lower situation", in a so-called "real Brazil". 7 The government has propagated stereotypes that indigenous peoples are universally people living in poverty, are manipulated by foreign non-governmental organizations, and "waste" the enormous potential for economic profit in their territories. 8 At a ministerial meeting in May 2020, the then Education Minister literally said "I hate this term indigenous peoples, I hate, I hate... ". 9
 
The threats and attacks suffered by indigenous peoples have been perpetrated, mostly, by the current government, either by the public manifestation of hate speech and racist messages against indigenous peoples, or in the hasty process of dismantling public policies and agencies that must take care of indigenous and socio-environmental rights. They are not restricted, however, to the acts and omissions of the Executive Branch, and are also present in debates in the Legislature and in relevant judgments of the Judiciary. This institutional scenario has a direct effect on the increase in invasions and conflicts in indigenous territories promoted by large corporations and individuals interested in exploiting indigenous lands for mining, agriculture or other interests, bringing more violence and death to indigenous peoples.
 
[bookmark: 5w6d6wwgcm2y][bookmark: f9h2natz5dkp]The hate speech promoted by the federal government has direct consequences on indigenous peoples, as it expands and legitimizes the invasion of indigenous lands, land grabbing and the practice of environmental crimes such as deforestation and burning, thus increasing pressure on territories throughout the country, as well as the escalation of violence against indigenous peoples and their rights. 10 For example, in the land Tekoha Je'y, in Paraty (RJ), the mayor of the municipality deceived the population and spread hate speech and misinformation on social networks, which was replicated by other local politicians, against the nhandeva and mbya groups in the locality, urging the population to act aggressively against the indigenous community that wants the demarcation of their lands. Without the demarcation process completed, however, given the slow pace of the federal government, legal uncertainty over the years has generated several attacks against the Nhandeva and Mbya communities, as well as intimidation and hate speech. For decades, the two peoples lived together harmoniously in the territory, from conjugal ties, contrasting with the hostile attitude of the society that surrounds them today. 11
 








4 – ARTICLE 5 ICERD

4.1 - Public Policies

Current Situation

The public policies of the Brazilian State since 2017 have suffered a significant setback, calling into question the very survival of indigenous peoples. In 2017, Ordinance 80/2017 weakened the demarcation procedure. The repeal of Ordinance 581/15 by Ordinance 683/17, failing to secure 532 hectares of the Guarani People was emblematic. Ordinance 1,907/17 bureaucratizes and makes indigenous health services and services unfeasible. The non-renewal of Ordinances for the protection of isolated peoples leaves vast areas and populations unprotected, as is the case of the Jacareúba/Katawixi area, of 647,000 hectares, whose ordinance expired in December 2021.

[bookmark: 8yer2nd0e7iy]Under the title "The New Funai", the Brazilian State militarized indigenistic policies, resuming the assimilationism of the military regime, violating its constitutional and international obligations. In the State of Amazonas, of importance to indigenous peoples, the 7 coordinators of Funai are under the command of military or police. The proportion of military personnel in FUNAI in the Legal Amazon is 58%, compared to 26% with the rest of the country. This policy has legitimized violence against indigenous peoples,12 the expansion of agribusiness and the loss of expertise of career employees accumulated for decades.

[bookmark: 6hvnk7dzr8ms][bookmark: otv8qgcddp9h]Despite the presence of resources, FUNAI, in the first five months of 2020, had the lowest expenditure in 10 years. Despite COVID-10, only 39% of the federal resources available to combat the indigenous pandemic were actually distributed in 2020.13 

There is an unprecedented attack on isolated indigenous communities or indigenous communities of recent contact, highly vulnerable to cultural diseases and losses. Law No. 14,021/2020 (Art. 13, paragraph 1) was promulgated allowing the incursion of religious missions in the relevant areas, including during the pandemic. The Supreme Court has issued an injunction prohibiting such incursions, but such a court battle once again undermines the integrity of indigenous governance in the country, since protection remains precarious under a provisional court order. 14

The federal government is pushing a legislative package against indigenous peoples in Congress. The package includes Bill 191/2020, which aims to regularize mining on indigenous lands; Bill 490/2007, which legitimizes the Time Frame; Bill 510/2021, which stimulates land grabbing; and Bill 3729/2004, which weakens the environmental licensing procedure. 


4.2 - Business and Rights of Indigenous Peoples

Current Situation

[bookmark: iss5ax3uiz9r]The illegal advance of mining in traditional indigenous territories, with broad state tolerance, not only violated the right to traditional lands, but also the right to life. During COVID-19, several indigenous peoples were recruited by transnational meat export companies to work in their slaughterhouses without adequate protection, leading to various contagions and deaths.17
 
[bookmark: wdd6fuozj8zy][bookmark: xmlk966237vj][bookmark: su9j6rt04t63][bookmark: uwi41nhxahi7]The proliferation of mining activities (“garimpo”) in indigenous lands, such as Raposa Serra do Sol, is alarming. Mercury contamination already affects 56% of the members of the Yanomami people 18 which has worried a number of un special mandates19. Even after the warning of The High Commissioner for Human Rights, Michelle Bachelet,20 in October 2021, two indigenous children were swallowed by a machine working in an illegal mining area. 21
 
[bookmark: swg1qpfhusmb]The Karipuna people live under a lot of pressure on their quality of life. The Karipuna Indigenous Land in Rondônia, although it has been demarcated, is under pressure from all sides, where a criminal organization acts to legitimize illegal land ownership. Since 2015, it has been under pressure from loggers and miners, and in recent years has advanced a new strategy of illegal land expropriation, with land grabbing including the use of the Rural Environmental Registry, which is granted by the Department of Development and Environment, as an attempt to legalize such crime. But recently, with the approval of Complementary Law 1089/21, which has disaffected the Jaci Paraná Nature Reserve and part of the Guajará Mirim State Park, strong pressure was felt in the southern part of the Karipuna land, with the deforestation of more than 570 hectares, from January to September 2021, not counting the illegally built bridges, which were used for the theft of wood and unbridled deforestation within the Indigenous Land. The Karipuna people and the other uncontacted peoples living on karipuna land are surrounded on all sides, with the increase in deforestation. Less than three kilometers from Panorama Village, the invaders set up trails, planting grass and, on the road that would lead to the village, banana, corn, cassava and other plantations, which are made by land farmers. 21 The situation is so serious that it made it impossible for the Karipuna to harvest the chestnuts, which makes it even more difficult for them to survive within the indigenous land. There is a serious risk of the Karipuna being attacked and massacred in their own village, within the indigenous land, by invading loggers and grileiros.
 
The situation is so serious that it made it impossible for the Karipuna to harvest the chestnuts, which makes it even more difficult for them to survive within the indigenous land. There is a serious risk of the Karipuna being attacked and massacred in their own village, within the indigenous land, by invading loggers and “grileiros”.
 

4.3 - Health and Well-being of Indigenous Peoples 

Current Situation 

Deterioration of the Health of Indigenous Peoples

[bookmark: uhi6g1d7jq6f][bookmark: f1cb4b8cgehy][bookmark: q6x5h68hhymg]Since 2017, the health care of indigenous peoples has generally worsened. According to a survey commissioned by UNICEF in Yanomami villages, 8 out of 10 children under 5 years of age suffer from chronic malnutrition, 67.8% of whom are anemic. In addition, 81.2% of children under 5 years of age are short-statured and 48.5% have underage weight. 23 More than 2,000 Guarani families, of whose members 60% are children, survive under canvas shacks without access to land, water, health, education and adequate food, which reveals an environment of state absence and humanitarian crisis. 24 In August 2019, 16 indigenous children died, between January and August, in the Alto Rio Purus Indigenous Land, in Acre, from diarrhea, vomiting, fever and cramps, due to lack of budgetary execution of their sanitation policy, where the Department of Indigenous Health (SESAI) executed only 11% of the budget available for that year. 25th

[bookmark: g8cfwrriwl76]In some regions, extreme poverty among indigenous children has led to the withdrawal of these from their families, a policy that leads to deculture and assimilationism. In Dourados (MS), although the indigenous population is 10% of the total, 60% of the children welcomed to institutions and shelters belong to some people in the region.  Of the 79 welcomed in Dourados, 50 are indigenous. 88% of the host institutions are private – non-governmental.  They welcome a total of 65 indigenous children and young people, 50 in Dourados (MS) alone. Caarapó, Ivinhema, Maracajú and Rio Brilhante are home to the other 15 indigenous peoples. 26th

[bookmark: opzz8sarqawn]The Ibirama-Laklãno Indigenous Land (Xokleng people) of about 3,000 indigenous people suffers from the lack of adequate medical and funeral service, although the contract with the private company is of high value. 27th

[bookmark: tkc5lje7z1nz]Mental health also deteriorates with a lack of hope for better days. Among the Avá-Guarani people, there were 18 suicide attempts and 11 suicides, most of which are victims of young people up to 20 years old, between January and June 2021, according to the Federal Prosecutor's Office. The lack of better prospects for life, the impact of COVID-19 on villages and, especially, the loss of territory, has led indigenous peoples to alarming situations. 28th


Health in the Context of the COVID-19 Pandemic

[bookmark: 2pe4tpx8ve3s][bookmark: 2brsj52jff8u]The first contamination of THE COVD-19 by an indigenous person occurred through contact with a public official (FUNAI, the indigenous agency), without adequate protection protocols. Through a series of intentional omissions of the Brazilian State, COVID-19 affected 64,516 indigenous peoples, 1,260 deaths among 162 affected indigenous peoples. 29 Despite official propaganda, less than 50% of the indigenous population received the second dose of the respective vaccine. 30
[bookmark: eer8cn6uxjz3][bookmark: 4miytgo8pzjn][bookmark: hkbtirv2e1zh][bookmark: 8ckisp5jdgrd][bookmark: v0x5o4ydy9fu]The proportion of deaths among the indigenous population due to coronavirus was considerably higher compared to the non-indigenous population. The denialist attitude of the Brazilian State not only had a disproportionate effect on indigenous peoples, but also specific protection measures were denied at the beginning of the pandemic. A law passed by the National Congress on urgent measures for the indigenous population had fundamental parts vetoed by the President of the Republic31, such as the supply of drinking water, disinfectants and hospital beds for indigenous peoples. Indigenous peoples themselves were responsible for disseminating daily data on indigenous contaminations. 32 The mistaken public policy, without scientific evidence, of administering chloroquine hydroxide in a large number of indigenous communities has caused numerous preventable indigenous deaths. Indigenous organizations obtained an injunction from the IACHR33, in addition to an injunction from the Supreme Court ordering the federal government to implement a specific contingency plan34, which the government hesitated to implement. The CERD Committee issued a statement on the warning procedure and urgent action.35 During the vaccination campaign, the government applied the restrictive criterion of "territorial communities" to provide priority care only to populations living in demarcated territories, and to disregard indigenous peoples in other contexts, such as the urban context.
 
Repossession actions and court orders against indigenous peoples were prohibited by the Supreme Court, yet local judges continued to enact court orders to promote evictions of indigenous communities. Such orders and lawsuits had a direct impact on the increase in deaths and contamination by indigenous coronaviruses.
 





4.1 - Right to a Clean, Healthy, and Sustainable Environment


Current Situation

[bookmark: xupfo569sr99]Linked to the lack of demarcation and its importance to combat the damage of climate change, 2021 was the third year of a series of record deforestation in several biomes in Brazil. While deforestation negatively affects the climate for the Brazilian population in general, indigenous peoples suffer disproportionately from these impacts.36

[bookmark: cbr96p1w95v1]The federal government's responses are absurd. In January 2022, President Bolsonaro declared that the problem of deforestation was solved, referring to the reduction of 80% of environmental fines in 2021, as a result of the dismantling of environmental surveillance policy.37

[bookmark: ql0to3t3bm4v]In this context, the current illegal policy of private leasing in indigenous territories has contributed to the disintegration and fragmentation of indigenous territories, with a significant negative impact on the preservation of forests and other Brazilian biomes. This policy brings back the philosophy of the military regime, when such a lease was used to promote deforestation, to plant the swiddens and the indigenous peoples were treated as dispossessed, because whoever managed the land, including all planting, production and profitability was the indigenistic organ. The indigenous people were made “free” free to become slaves.38
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