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Introduction

The Pennsylvania State University’s Dickinson School of Law’s Center for Applied Human Rights Research is honored to have the opportunity to participate in the writing of this shadow report on the status of lesbian, gay, bisexual, and transgender (LGBT) persons in Macedonia.  Working in cooperation with Global Rights, ILGA-Europe and their contacts in Macedonia, we gathered the information in this report with the hope that it would contribute to increased advocacy for the greater protection and promotion of rights of LGBT persons in Macedonia.  

The Human Rights Council regularly reviews submissions from every state party to the International Covenant on Civil and Political Rights (ICCPR).  Macedonia will present its regular report to the Human Rights Council on March 26, 2008. Non-governmental organizations may submit “shadow reports.” 

We hope that the findings in this report will be useful to the Human Rights Committee, as well as serving as a catalyst for future advocacy efforts.
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Executive Summary

Homosexuality in Macedonia was a criminal offense until 1996.
 Since that time, Macedonia has taken few positive steps towards harmonizing its laws with those in the ICCPR and in the European Union, such as amendments to the Law on Military Service and amendments to the Law on Work Relations. 

Macedonia needs to take further positive steps. Further, Macedonia must effectively implement all laws that govern the LGBT community.

Since Macedonia’s last appearance before the Human Rights Committee, violations against LGBT persons have occurred, often with the acquiescence or support of the Macedonian government. 

“Whereas most community and political party leaders either deny practicing human rights violations or portray them as rare aberrations, the repression that LGBT people face is often openly and passionately defended in the name of culture, religion, morality or public health.”

Ninoslav Mladenovic, head of the Centre for Civil and Human Rights, describes the LGBT community as “one of the most invisible minorities in Macedonia, living in constant fear of humiliation, public disgrace and physical attacks.”
 According to an expert mission to Macedonia, “Official acquiescence allows violence against LGBT people to thrive.”

The inherent problem lies not in the government’s passage of laws, but rather in its enforcement. Indeed, recent positive changes in legislation occurred much faster than a change in people’s attitudes and ways of thinking.
 

In 2002, The Centre for Civil and Human Rights conducted a survey and found that more than 80 percent of Macedonians saw homosexuality as a psychiatric disorder that was a danger to the family. About 65 percent described being gay as a crime that warranted a jail term.
 

As recently as 1996, homosexuality was a criminal offense, and nearly 35 percent of Macedonians believe that it should continue to be punishable by law. On the personal scale, only 20.5 percent of Macedonians surveyed would accept the homosexuality of a family member.

A gay couple, Aleksander and Goran, lost their apartment because the landlord did not want same-sex couples living in his apartments.
 In addition, Goran stated, “Word spreads fast and if people found out we could lose our jobs and bring suffering and embarrassment to our parents.”
 
Maria, from Veles, lost her job at a nongovernmental organization after the president of the organization found out she was a lesbian.
 And, Nikola, after graduating at the Faculty of Law in Skopje, lost her internship at a private lawyer’s office in Skopje. Nikola stated, “I lost my job, with an explanation that a gay person cannot be a future lawyer.”

This way of thinking extends not only to the public, but to governmental officials. The Mayor of Centre Municipality in Skopje denied one of the main LGBT organizations their right to freely assemble in Skopje’s main square because they were morally unsuitable. Furthermore, the law governing domestic violence excludes LGBT partners, as do laws governing hate speech. Meanwhile, the police who enforce the laws routinely humiliate LGBT persons who are not even suspects in crimes.

In 2002, the United States Embassy in Skopje partially sponsored a billboard campaign titled, ““Face Diversity: Campaign to Promote the Rights of Sexual Minorities.” 

Macedonia’s Late President, Boris Trajkovski, was "appalled to see that the embassy of the United States of America would sponsor something such as this in Macedonia."

President Trajkovski told a reporter that, "U.S. taxpayer funds should not be used to promote alternative lifestyles in my country . . . . This is deeply offensive to most people in Macedonia which represents a very conservative mix of the Orthodox Christian and Muslim faiths."

The government of Macedonia has not taken hard action to counter the pervading public sentiment espoused by late President Trajkovski.

Rather, the government has reacted with “silence” to the LGBT community and NGO’s, who have attempted repeatedly to engage governmental officials in democratic dialogue.

Substantive Violations of the Covenant

Articles 2(1) and 26 (Non-Discrimination)
Article 2(1) of the ICCPR establishes that the citizens of each signatory country are guaranteed the rights within the covenant, “without distinction of any kind, such as race, colour, [or] sex.”  Article 26 guarantees the right of all people to equality before the law and equal protection of the laws and legal systems of each signatory country.  Discrimination in the law “on any ground such as race, colour, [or] sex” is prohibited.  In Toonen v. Australia
, the Human Rights Committee, in establishing that criminalization of consensual same-sex sexual private behaviors violated article 2(1) and article 17 of the Covenant, held that the term ‘sex’ includes sexual orientation, meaning that persons of all sexual orientation are entitled to all of the rights guaranteed by the Convention and are to be free from discrimination and guaranteed the equal protection of the law.
 In Toonen the members of the Committee stated, “[T]he reference to "sex" in articles 2, paragraph 1, and 26 is to be taken as including sexual orientation.”

Macedonia has partly failed to harmonize this ruling with its internal laws and enforcement mechanisms. Mirjana Najchevska, president of the Macedonian Helsinki Committee for human rights, states that, “At the moment, our regulations offer freedom of expressing one’s sexual orientation, but no protection from possible discrimination. Homosexual behavior is not penalized.  However, there are no positive regulations to be used for direct, immediate protection of these people.”
 

One of the main organizations working for LGBT rights in Macedonia is the Macedonian Association for Free Sexual Orientation (MASSO). Since April 2006, MASSO has documented around twenty cases of discrimination. Legal proceedings have begun in only two of the cases.  MASSO has documented the following reports, which clearly violate ICCPR norms. 

The Macedonian constitution expressly prohibits discrimination on various grounds, including sex.
 However, the Constitution does not mention sexual orientation expressly. The Constitution states explicitly that its fundamental values include “the basic freedoms and rights of the individual and citizen, recognized in international law and set down in the Constitution”
 that are based on “respect for the generally accepted norms of international law.”
 

However, other national laws fail to include non-discrimination norms.

For example, the Criminal Code fails to provide a provision on hate crime that incorporates crimes based on sexual orientation.
 Article 137 states:

A person who, on the basis of a difference in sex, race, colour, ethnic and social origin, political and religious belief, wealth and social position, language or other personal characteristics or circumstances, restricts or deprives of the rights of a person and citizen, as determined by law or a ratified international treaty, or who, on the basis of such differences privileges a citizen, shall be punished with imprisonment of three months to three years.

While crimes based on “personal characteristics” arguably may be interpreted to include sexual orientation, the LGBT community is left unsure and lacks effective protection. In contrast, the Criminal Code of Bosnia and Herzogovina expressly lists sexual orientation as protected ground.

In addition, Article 417 of the Criminal Code regulating discrimination and hate speech fails to apply, even implicitly, to sexual minorities. Article 417 states:

(1) A person who, on the basis of a difference of race, colour, nationality or ethnic origin, violates the fundamental human rights and freedoms recognized by the international community shall be punished with imprisonment of six months to five years.

(2) The punishment under paragraph 1 of this Article is also applicable to a person who persecutes organizations or individuals because of their commitment to the equality of people.

(3) A person who disseminates ideas of superiority of one race over another, or who advocates racial hatred or instigates to racial discrimination, shall be punished with imprisonment of six months to three years.

“Furthermore, the 2004 amendments of the Criminal Code have introduced Article 144, paragraph 4, which prescribes that a person using [a] computer system to threat[en] with perpetration of [a] crime for which the law prescribes imprisonment of five years or higher, on the grounds of a person's affiliation with a national, ethnic or racial group or religion, will be punished with imprisonment from one to five years. Apparently, sexual minorities cannot profit from this provision.”

The current Draft Law on the Police also fails to specifically guarantee protection against discrimination based on sexual orientation and lacks provisions for special training sections for the police. 

Moreover, while Article Six of the Law on Labour Relations refers to sexual orientation, the reference may be translated as “sex orientation,” which adds ambiguity to internationally adopted norms.

This problem is not a semantic one. MASSO provides an excellent account of this problematic difference:

‘[S]exual orientation’ has to be distinguished from the narrow concept that the term ‘sex orientation’ evokes. The internationally used term ‘sexual orientation’ refers to sexuality, underlying the conceiving of sexuality in all of its aspects, including the biological, cultural, social, psychological and political condition (gender norms as well) in the development and the forming of sexuality. On the contrary, the term ‘sex orientation’ not only refers rigidly to the biological sex (and not to sexuality in its complexity), but even more, is a term that can not be found and adjusted to any international legislation or any contemporary theory and methodology. Given the use of such an ambiguous term, the LGBT population can hypothetically be under the protection of this law, within the scope of “other personal characteristic.”

Further, Macedonian’s Ministry of Culture partially sponsored MI-AN’s “General and Macedonian Encyclopedia.”
 While the encyclopedia has no entry for sexuality or heterosexuality, it includes an entry for homosexuality. The encyclopedia defines homosexuality in part:

In regards to this phenomenon [pertaining to homosexuality] there are various, sometimes contradicting opinions. Some add greater value to the importance of hereditarily conditioned unnatural corporal development when an individual develops corporal characteristics of the opposite sex. According to others, this is mainly due to psychological trauma, errant upbringing and neurotic disorders. However, it is clear that homosexuality cannot be understood as a psychological degeneration as a number of famous artists, scientists and statesmen were homosexual.

The definition does not mention that the World Health Organization removed homosexuality from its Diagnostic and Statistical Manual of Mental Disorders (DSM-IV) or to contemporary scientific thought regarding homosexuality.

However, the definition captures current steps made to cure homosexuality by way of treatment. Igor from Bitola states, “After my parents found out that I was homosexual, my mother took me to four psychiatrists. The first one, “in order to cure me,” prescribed me a combination of daily doses of lexilium and diazepam.”

Further, a gay couple, Aleksander and Goran, lost their apartment because the landlord did not want homosexual couples living in his apartments.
 In addition, Goran stated, “Word spreads fast and if people found out we could lose our jobs and bring suffering and embarrassment to our parents.”

While the infringement did not occur by means of the State, the government of Macedonia has a legal responsibility to foster anti-LGBT feelings and to offer anti-discriminatory protection.

“Special positive laws to combat discrimination based on sexual orientation in general do not exist . . . and not a single action has been undertaken by the ngo’s or politicians to introduce the rights of free sexual orientation.”

Natasha from Skopje states, “All I want is not to be harassed on account of my different sexual orientation.  To be left alone. I don’t interfere with anybody’s life, and I don’t like anyone interfering in mine. Everybody is entitled to live their lives as they please. I want to live my own life.”

On a positive note, the government has promised to enact an anti-discrimination law and a national anti-discrimination strategy.
 Further, Macedonia decriminalized “sexual abuse or homosexuality” as a breach against military discipline, which was formerly incorporated in Article 121, paragraph 2, in an amendment to the Law on Military Service. 

Article 9 (Right to Liberty and Security of Person, Freedom from Arbitrary Detention) 

Article 9 of the ICCPR protects the right of individuals to be secure in their persons and to be free from arbitrary detention.  The Article also protects rights of detainees see a judge, to know the charges against them and to protest an unlawful detention.   

According to reports, police treat persons perceived to be gay, lesbian, transgender more harshly than they would individuals who are perceived to be heterosexual. A few years ago, a pharmacist was killed in Kumanovo. After the police discovered that the victim was homosexual, they rounded up every homosexual from Kumanovo into the police station, including N.M.
 

 N.M. stated, “It would’ve been OK if they held us for questioning. But instead, we were endlessly humiliated. The police officers made rude gestures with their sticks. They completely forgot why they brought us there.”

In an Investigative Journalism Support Project of the Macedonian Institute for the Media, reporters interviewed public officials at the Ministry for Internal Affairs (“MVR”).  These officials openly admitted that homosexuals are not welcomed in the police. MVR sources revealed: 

Policemen don’t like gays, that’s a fact. When we take any of them for questioning, officers make fun of him: “Now, be good and turn your back, so we could have a go at you,” or “Colleagues, hold on to your sticks or they could be stolen.” This is just a part of the general atmosphere when we bring in some gay . . . .

Most reported violations occur in “cruising areas.”
 MASSO was concerned about the new draft law on police (2006/2007) which lacks basic mechanisms and procedures to ensure the safety, protection, equality and non-discrimination of its citizens, including marginalized groups. MASSO voice its concern. However, the Ministry for Internal Affairs did not reply. 

Article 10 (Humane Treatment of Detainees)

Article 10 of the ICCPR states, “All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.” 

Gjorgji Marjanovic, a professor of criminal law at the University in Skopje, stated,

 “The fact that homosexuals are being humiliated in police stations is somewhat standard procedure . . . . Of course it’s wrong, but policemen are notorious for their cruel treatment of homosexuals.”
 

Article 23 (Family Life)

Article 23 of the ICCPR designates the family as the “fundamental unit of society” and grants it special protection by the State. The UN Human Rights Committee held in Young v. Australia
 that if a state grants benefits, such as pensions or health insurance, to unmarried opposite sex couples, then it must also grant those same rights to unmarried same-sex couples. This decision has been recently confirmed by the Human Rights Committee in X. v. Colombia.
 

“In Macedonia only married couples have the right to benefits, pension, adoption, health insurance and other benefits . . . .”

In addition, The Ministry of Labor and Social Policy proposed recent amendments and supplements to the Law on the Family that effectively excludes individuals living in same-sex couples as potential victims of domestic violence by the act of remaining silent  as to the reality of same-sex intimate relations. (article 6 of the new draft law, i.e. the amendments to article 94-6, paragraph 2).

“This law hereby understands intimate relations as intimate relations between individuals of the opposite sex who are or have been in a partnership, and do not live out of wedlock.”

With the new legal amendments, same-sex couples are denied the right to form the union of marriage, or to live out of wedlock, as is afforded to opposite-sex couples. Article 6 states that marriage is the union between a man and a woman regulated by law, and that the man and the woman regulate their relationship and their decisions on the basis of equality, mutual respect and assistance. Also, article 17 states that marriage may be concluded between two persons of the opposite sex.

  

The corollary of such legal provisions is the fact that same-sex couples who live in “illegal” unions or are in a partnership may not enjoy protection from “domestic violence,” which is not the case with opposite-sex couples.

Lesbian couples have been denied the right to adopt children, even though single women have the right to adopt a child according to the Law on Family.
 Ana, a physician, and Svetlana, a government worker, have lived together in Skopje for ten years. 

“We function just like any other married couple. Of course, we don’t tell many people about our orientation. Our neighbors think we’re relatives,” says Ana, 45.

Three years ago, Ana filed an application for adopting a child with the Intercommunal Center for Social Affairs of Skopje. Her application has been denied consistently.

 “ I went to the Center to inquire why I was being turned down over and over again. They told me that I would never be given a child because I was ‘one of those.’ They said – well, we found out you were living with another woman,” says Ana.

Article 22 (Freedom of Association)

Article 22 of the ICCPR guarantees the right of association.  The only restrictions placed on this right are those that are necessary for national security and public order or safety as is needed for a functioning democracy. This article mirrors Article 11 in the European Convention on Human Rights.

In 2007, the Centre Municipality forbid, hindered, and denied MASSO the right to freely assemble by refusing to grant a permit for the closing party of the festival Queer Square festival in Skopje. The Mayor of Centre Municipality in Skopje informed MASSO that both the organization and the event was not “morally suitable.”
 The Square is a public space that hosts numerous public events.

In the beginning of July 2007, MASSO inquired whether the Square was free. Centre Municipality informed MASSO that the Square was free and MASSO requested a permit on July 18, 2007. After Centre Municipality did not reply for an entire month, MASSO inquired as to the status of their application and was told again the Square was free and that their application was missing only some technical details, such as stage dimensions. MASSO then provided the technical details to Centre Municipality.

However, MASSO was met with silence. They tried unsuccessfully to schedule a meeting with Mayor Violeta Alarova and President of the Council of Centre Municipality for two months. On September 24, 2007 MASSO received a letter stating that they could not hold the planned event due to “a prior engagement of the desired space with other content.”
 

Centre Municipality granted a permit to a cancer organization, BORKA, who had applied a full month later than MASSO. MASSO then coordinated with BORKA to allow both groups to hold their event. Again, MASSO could not schedule a meeting with the Mayor so they visited the Mayor’s office.

The Mayor informed MASSO that the fight against cancer was more important than their event and told MASSO representatives that it was not “morally suitable” to hold an event coordinated with BORKA. The Mayor explained that it was not morally suitable because the Square included a monument to Mother Theresa where people lay flowers.

The Macedonian Helsinki Committee has begun legal proceedings.  

Concluding Observations

· There is a pressing need for Amendments in the Constitution and all relevant laws containing a broad clause on discrimination to duly include sexual orientation as a separate ground.
· Macedonia has not adopted a general law forbidding discrimination based on sexual orientation but has promised to do so in 2008.
· Amendments to the Criminal Code should incorporate a definition of hate crime that includes sexual orientation.
· The state should ensure that state enforcement agencies avoid any form of harassment, abuse and discrimination, even during investigations, against individual on grounds of their perceived or real sexual orientation, gender identity or expression. 
· Serious concerns about freedom of assembly for LGBT organization raise based on previous episodes of limitation of such right.
Proposed Questions for the Government Delegation

· What steps will the government take to ensure that groups like MASSO will enjoy their right to freely and publicly assemble in the future?

· What steps will the government take to ensure that the Constitution and all relevant laws in Macedonia contain specified protection against discrimination on the grounds of sexual orientation and gender identity?

· What special training programs will the government implement to ensure the equal treatment, and end to harassment, of all those questioned and arrested by police?
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