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Bogotá, April 14th, 2022



 
Secretariat of the Human Rights Committee (HRC)
Human Rights Treaties Division (HRTD) 
Office of the United Nations High Commissioner for Human Rights (OHCHR) 
Palais Wilson – 52, rue des Pâquis 
CH-1201 Geneva (Switzerland) 
Email: ohchr-ccpr@un.org 
Re: Follow up report on El Salvador – 135th session of the Human Rights Committee (June 27th 2022)


Distinguished members of the Committee,

The Center for Reproductive Rights (“the Center”) is an independent non-governmental organization that promotes gender equality and the fulfilment of women’s reproductive rights. The CRR seeks to contribute to the Committee’s work by providing independent information concerning El Salvador’s compliance with paragraph 16 of the Concluding Observations on the State’s Seventh Periodical Report, issued in 2018 (hereinafter 2018 Concluding Observations). Accordingly, the Center presents this report pursuant to the Committee’s 135th session and the follow up procedure on El Salvador, where it will examine this topic as established in paragraph 44 of the Concluding Observations. This report focuses particularly on El Salvador’s ongoing failure to reform its abortion laws, to prevent sexual violence and the continued and arbitrary incarceration of women who seek abortion and suffer obstetric emergencies. 
   
1. Introduction 

El Salvador continues to engage in ongoing violations of the International Covenant on Civil and Political Rights (hereinafter, the ICCPR) as a result of the following (non-exhaustive) factors: (i) its total criminalisation of abortion;  (ii) its systematic prosecution of women and girls for abortion-related crimes and charges of aggravated homicide following obstetric emergencies or other reproductive health complications; (iii) the resulting and continuing arbitrary deprivation of liberty in contravention of women and girls’ rights under the ICCPR, including basic due process standards; (iv) its requirement, subject to criminal penalties, that medical professionals report suspected abortions thus conflating and compromising professional medical duties of confidentiality and care, and deterring women and girls from seeking medical assistance related to pregnancy complications; (v) its failure to provide adequate sexual and reproductive health services and education; (vi) its failure to protect women, and particularly girls, against sexual violence; and (vii) fostering and perpetuating gender-based discrimination.

The consequences of these violations are life-altering, resulting in severe physical, mental and emotional suffering. El Salvador’s violations prejudice women and girls from all backgrounds, but their impacts are felt disproportionately by women and girls in rural and socio-economically disadvantaged areas, perpetuating multi-layered discrimination against certain sections of society. El Salvador’s legal framework and approach to sexual and reproductive rights are typical of the jurisdictions that drove the Committee to conclude that “…the full enjoyment of the right to sexual and reproductive health remains a distant goal for millions of people, especially for women and girls, throughout the world”.[endnoteRef:1] [1:  Committee on Economic, Social and Cultural Rights, General Comment No 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights (2 May 2016), E/C.12/GC/22 ¶ 2 [hereinafter “General Comment 22”].] 


Accordingly, the Center respectfully presents this document to respectfully request to the Committee to determine that El Salvador has not complied, nor has taken any steps towards complying with the recommendation enshrined in paragraph 16 of the 2018 Concluding Observations. In particular, we would like to stress that no measures have been taken to comply with the latter. Notwithstanding, we would like 




to emphasize two aspects: that women continue to be arbitrarily deprived from their liberty due to experiencing obstetric emergencies, and that the Inter-American Court of Human Rights has further identified that the regretful context identified by the Committee in 2018 continues to exist, and as a consequence, ordered further measures towards making sure that the recommendations within paragraph 16 of the 2018 Concluding Observations are complied with. 

2. El Salvador continues to maintain women deprived from their liberty for obstetric emergencies

El Salvador continues to fail in releasing all women deprived from their liberty due to obstetric emergencies. At least six women continue deprived from their liberty due to obstetric emergencies, and many others continue to be prosecuted and risk being deprived from their liberty at anytime. One of the women that continues to be imprisoned is Berta Arana, who benefited from a decision from the Working Group on Arbitrary Detention on 2019[endnoteRef:2] that ordered her release. [2:  Working group on arbitrary detention. Opinion 68/2019.] 


Recently, after the Manuela judgment was issued (see chapter 3 below), several women who were imprisoned in El Salvador under the charges of abortion have been released. However, even though their freedom is an important step forward, most of them are being freed under the legal procedure of commutation,[endnoteRef:3] a discretionary power that allows the Ministry of Justice to consider reducing jail time when there is a favorable concept regarding the inmate behavior, among other requisites. This does not imply the removal of the conviction, nor erases their criminal record, nor it provides any kind of redress that allows the imprisoned women to have reparation for all the impacts of spending years in jail, away from their families, and with a significant impact in their life projects. [3:  171117_072946307_archivo_documento_legislativo.pdf (asamblea.gob.sv)] 


On the other hand, most of them remain stigmatized, unable to find a job, and without psychosocial support of any kind. Their lives have changed permanently with no State support of any kind to have an appropriate return to freedom. 

Taking this into consideration, we understand that El Salvador is not complying with paragraph 16 of the Committee’s 2018 Concluding Observations inasmuch (i) women continue to be deprived from their liberty due to obstetric emergencies, (ii) the investigation and prosecution of these women continues, (iii) those who have been released do not have their criminal records cleansed nor receive any type of reparations. Concerning this last point, we respectfully request the Committee to provide specific recommendations to the Salvadorian State, in order to create legal and accessible possibilities of redress for women criminalized for abortion cases. 

3. The Manuela vs. El Salvador decision 

On November 2nd, 2021 the Inter-American Court of Human Rights issued a decision on the case of Manuela, a woman who suffered an obstetric emergency, but instead of receiving healthcare, she was denounced by her doctor, detained whilst in the hospital, accused for having an abortion, and finally convicted for allegedly committing homicide in a decision that reinforced gender stereotypes against her. She spent 10 years in prison until she died from an untimely diagnosed health condition, and due to the lack of adequate medical care while imprisoned.[endnoteRef:4] [4:  seriec_441_ing.pdf (corteidh.or.cr)] 


The Court acknowledged the Committee’s 2018 Concluding Observations, and pointed out that the context of total criminalization of abortion contributes directly to human rights violations in El Salvador, particularly against women who suffer obstetric emergencies and that live under poverty or in rural areas. The Court identified that Manuela’s case fell within this context. As a consequence, it held El Salvador accountable for breaching Manuela’s rights to doctor patient confidentiality, for arbitrarily detaining her, for breaching her due process rights, among other human rights violations. In the decision, the Court also stated that there was clear discrimination against Manuela, based on the fact that she was a woman, from impoverished origins and who lived in a rural area. The internal judicial decisions against her were based on stereotypes, such as not acting “according to a motherly instinct” and so on, which affected her right to a fair trial, as stated in the ICCPR.  



The Court’s decision ordered different measures of non-recurrence that develop on the basis of paragraph 16 of the 2018 Concluding Observations. Particularly, the Court ordered to State of El Salvador to: (I) adjust its regulation on doctor patient confidentiality, so that no woman can be denounced by doctors whenever they are accessing sexual and reproductive health services, including abortion, (ii) develop medical guidelines for cases of obstetric emergencies, including an explicit reference that women’s healthcare cannot be subjected to the possible commission of a crime, (iii) guarantee that comprehensive sexual education is made available all over El Salvador, and (iv) that capacity building measures are adopted to prevent that legal officers and medical personnel incur in gender stereotyping and other breaches of international human rights law identified.

These measures are still pending implementation, and are key to the compliance of paragraph 16 of the 2018 Concluding Observations and to non-recurrence measures of such cases where pregnant women get criminalized because of suffering an obstetric emergency. By the time El Salvador is reviewed again by the Committee, the period granted by the Court to achieve compliance will be surpassed. 

We respectfully request the honorable Committee to take steps to recommend and monitor that El Salvador promptly complies with this decision, as it leads the path towards ensuring compliance of the recommendations provided in paragraph 16 of the 2018 Concluding Observations. 

We appreciate the Committee’s longstanding commitment to reproductive rights and to the eradication of discrimination in the provision of reproductive health care. If you have any questions, or would like further information, please do not hesitate to contact the undersigned. 

Respectfully submitted, 
	 
Catalina Martínez Coral 
Catalina Martínez Coral 
Regional Senior Director for the Latin American and the Caribbean Program of the Center for Reproductive Rights 
cmartinez@reprorights.org  

	 
 
 
Carmen Cecilia Martínez López 
Carmen Cecilia Martínez López 
 Associate director legal strategies 
 Center for Reproductive Rights 
martinezc@reprorights.org 

	Alejandra Coll Agudelo
Advocacy Adviser for the Latin American and the Caribbean Program of the Center for Reproductive Rights 
acoll@reprorights.org 
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