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The Australian Human Rights Commission (the Commission) welcomes the opportunity to submit this report to the Committee on the Elimination of Discrimination against Women (the Committee). This report provides updates on Australia’s progress against four recommendations made by the Committee in its Concluding Observations on the Eighth Periodic Report of Australia, as requested by the Committee in paragraph 62 of that document. 
The Commission is an independent statutory agency with the role of promoting and protecting human rights under the Australian Human Rights Commission Act 1986 (Cth). The Commission is Australia’s National Human Rights Institution, and is accredited as an ‘A Status’ NHRI under the United Nations’ Paris Principles. 
[bookmark: _Toc59004340]Committee Recommendation in paragraph 12 (b): Recognize First Nations in the Constitution to enable Indigenous women to claim their rights
[bookmark: _Toc59004341]Developments on this issue
In 2018, the Australian House of Representatives and Senate Joint Select Committee on Constitutional Recognition Relating to Aboriginal and Torres Strait Islander Peoples recommended an intensive country-wide Aboriginal and Torres Strait Islander-led co-design process to explore options for constitutional reform, in particular consideration of the national, regional and local elements of an Indigenous Voice to Parliament. This built on recommendations in the 2017 Uluru Statement from the Heart, and the Australian Government’s 2015 commitment to conduct a referendum to change the constitution to recognise Indigenous Australians. 
In 2019, the Australian Government initiated the Indigenous Voice co-design process, which aims to identify and progress ‘a practical way for Indigenous voices at all levels to be heard’. The co-design process has been delayed by the COVID-19 pandemic. However, phase one of the co-design process is proceeding, with groups developing options for national, local and regional Voices which will inform their recommendations to the Australian Government. The Commission understands that phase two, which will involve community consultations on the Voices options selected by the Australian Government for community feedback, will commence in early 2021. 
The Commission notes progress at the State level on the recognition of Aboriginal and Torres Strait Islander peoples, including the Treaty processes in Victoria, Queensland and the Northern Territory, and the upcoming National Treaty Summit, scheduled to take place in 2021.
[bookmark: _Toc59004342]Current status
To date, the Australian Constitution has not been amended to recognise First Nations people. 
The Commission is supportive of the co-design work that is currently underway to inform the development of representative structures at all levels. The Commission considers the new Closing the Gap Partnership to be a step in the right direction towards including Aboriginal and Torres Strait Islander peoples in decision making, but notes that their inclusion currently remains at the discretion of Australian governments rather than enshrined in the Constitution. 
In early December 2020, the Commission launched its Wiyi Yanu U Thangani (Women’s Voices) Report. The Report is based on national consultations undertaken by the Commission with Aboriginal and Torres Strait Islander women and girls. A clear and consistent message from these consultations was that Aboriginal and Torres Strait Islander women consider the right to self-determination to be important in itself, and critical to enabling their enjoyment of other rights. Aboriginal and Torres Strait Islander women and girls continue to face systemic and structural barriers to the realisation of many of their human rights.
The Commission considers that constitutional reform to recognise Aboriginal and Torres Strait Islander peoples should be a priority for Australia. Indigenous Australians have a human right to self-determination, and to participate in decision-making on all issues that affect them. While the Minister for Indigenous Australians previously indicated his intention to hold a referendum on the recognition of Aboriginal and Torres Strait Islander peoples in the Constitution before the next election, he has more recently advised that this is now unlikely to occur within that timeframe. The Commission continues to advocate for constitutional reform to be actioned as a priority. 
The Commission notes that the constitutional recognition of Aboriginal and Torres Strait Islander peoples would also ensure Australia’s legal system complied with the Committee’s General Recommendation No. 28 on the core obligations of States parties under article 2 of the Convention on the Elimination of All Forms of Discrimination against Women on ensuring constitutional and legislative guarantees of substantive equality between men and women.
The Commission notes that constitutional recognition should be accompanied by wider constitutional and structural changes to ensure the right of Aboriginal and Torres Strait Islander peoples to self-determination. The Commission has recommended to the Australian Government that any referendum on constitutional recognition also include the question of an Indigenous Voice to Parliament and the removal of the discriminatory race power (Section 51(xxvi)) from the Australian Constitution. 
The Commission also continues to call on the Australian Government to acknowledge that the participation of First Nations women is essential to the success of all policy frameworks, and to take steps to forge genuine partnerships between governments and Aboriginal and Torres Strait Islander women and girls. 
[bookmark: _Toc59004343][bookmark: _Toc525894100]Committee Recommendation in paragraph 46 (b): Reinstate the funding to services catering to women’s rights and to women’s organizations, including to those catering for the rights of Indigenous women
[bookmark: _Toc59004344]Developments on this issue
The Commission has welcomed federal budget measures since 2018 to fund the Fourth Action Plan of the National Plan to Reduce Violence against Women and their Children 2010–2022. The Commission commended the Australian Government’s commitment to a Second National Plan to Reduce Violence against Women and their Children. The Commission also welcomed the swift action taken by the Australian Government to offer a time-bound funding boost of $150 million to domestic violence supports and services at the beginning of the COVID-19 pandemic.  
However, family, domestic and sexual violence remains a persistent human rights issue within Australia. Its prevalence persists at unacceptable levels. The latest Australian Bureau of Statistics Personal Safety Survey (2016) found that one in six women (17% or 1.6 million) and one in sixteen men (6.1% or 547,600) had experienced partner violence since the age of 15. Women were eight times more likely to have experienced sexual violence by a partner than men (5.1% or 480,200 women compared to 0.6% or 53,000 men). It is likely that family and domestic violence has increased as a result of the COVID-19 pandemic. Access to services may also have diminished, with some refuges and programs having closed or restricted their services during the pandemic period.
A range of economic equality gaps in Australia also impact on women’s rights, including women’s financial independence and full participation in the workforce. The national gender pay gap is currently 14%. Women continue to be under-represented in the paid workforce, with a workforce participation rate of 59.9% compared to 69.6% for men, and spend, on average, 64% of their average weekly working time on unpaid caring work, compared to 36% for men. 39% of women experienced workplace sexual harassment in Australia in the five years leading up to 2018. The median superannuation balance for women at retirement (60–64 years old) is 20.5% lower than that for men, rendering older women the fastest growing cohort of homeless Australians between 2011 and 2016, increasing by 31%. 
[bookmark: _Toc59004345]Current status
Despite the harmful and persistent nature of these social and economic inequalities in Australia, under-resourcing of crisis and support services for women continues. The Commission draws the Committee’s attention to the fact that the 2020–21 federal budget contained no new funding for domestic and family violence services, despite the heightened risk of violence against women during the COVID-19 pandemic. 
The Commission considers that appropriately funding services and organisations addressing and promoting women’s rights, including the rights of women facing intersectional disadvantage, is a crucial step towards protecting the human rights of women and girls in Australia. The Commission has recommended that Australian governments provide adequate, long-term and secure funding to family and domestic violence services and support co-designed, targeted services to address the needs of women experiencing intersectional discrimination. The Commission has also recommended that services supporting women to flee violence be explicitly designated as essential services throughout the COVID-19 pandemic period. In addition, the Commission has recommended that the Australian Government implement the recommendations of its Respect@Work: National Inquiry into Sexual Harassment in Australian Workplaces Report, including recommendations 49 – 55 focused on support services and advocacy.
The Commission is particularly concerned with the inadequate levels of targeted support available for women who face intersectional discrimination. Women facing intersectional disadvantage, due for example to their age, race, gender identity, disability or cultural background, typically face higher rates of violence and economic barriers. For instance, in 2019, Australian women with disability were almost twice as likely to experience physical or sexual violence from a current or previous partner in the previous 12 months than women without disability, and significantly more likely to experience emotional abuse or sexual violence by a partner.
Structural disadvantage and discrimination also perpetuates endemic rates of violence against Aboriginal and Torres Strait Islander women. Aboriginal and Torres Strait Islander women experience violence at 3.1 times the rate of non-Indigenous women. The rate of partner homicide for Aboriginal and Torres Strait Islander peoples is twice that of non-Indigenous Australians. 
A clear and consistent message from the Commission’s Wiyi Yanu U Thangani (Women’s Voices) Report was that the experiences and needs of Aboriginal and Torres Strait Islander women are very different from those of non-Indigenous women. The Commission has recommended to the Australian Government that the next National Plan to Reduce Violence against Women and their Children establish a holistic model of access to services for Aboriginal and Torres Strait Islander women and children. The Commission notes that this will require investing in Aboriginal and Torres Strait Islander community-controlled organisations and empowering Aboriginal and Torres Strait Islander women to design and deliver the reforms needed. 
The Commission is aware of specific instances of damaging funding changes or funding uncertainty for specialised domestic violence services. For example, the Commission draws the Committee’s attention to the recent changes in funding of the National Family Violence Prevention and Legal Services (FVPLS), which may impact on the capacity of the FVPLS Forum to participate fully in the National Coalition of Peaks, which works with the Australian Government to meet Closing the Gap targets. The Commission urges the Australian Government to provide adequate, direct and ongoing funding to the FVPLS and the FVPLS Forum. 
[bookmark: _Toc59004346]Committee Recommendation in paragraph 50 (a): Implement the 2017 recommendation of the Children’s Commissioner to review state and territory laws, policies and practices to guarantee access to legal and prescribed abortion and raise awareness among women and girls, parents, teachers, medical professionals and the general public on sexual and reproductive health rights, and that it create safe zones around abortion clinics
[bookmark: _Toc59004347]Developments on this issue
In 2017, the former National Children’s Commissioner conducted a national research project on the rights and needs of young parents and their children. Although the teenage birth rate in Australia is at an historic low, the research project indicated that limited access to information and health services may contribute to higher rates of teenage pregnancy in rural and remote areas.  Young people themselves have reported that confidentiality, challenges in being able to discuss sensitive health issues, and cost, all present barriers to using and purchasing contraception.
The research project found that high quality sex education is widely considered one of the most effective strategies in reducing unintended teenage pregnancies. However, research has found that many young people have little knowledge and understanding of contraception and experience various barriers in accessing contraception, because of concerns about confidentiality, including disclosing information about their sexual health to medical professionals, and potentially prohibitive costs.
To address these barriers, the former National Children’s Commissioner recommended that the Australian Government commission the development of a mobile enabled e-resource for young people to address their education and knowledge gap on sexual health issues such as contraception, pregnancy and parenting.
The former National Children’s Commissioner also examined the legal barriers young people experience in accessing contraception and safe abortion. Children’s and young people’s right to the highest attainable standard of health includes the right to access certain medical treatments and interventions without parental permission. The test of ‘Gillick competency’, accepted in Australian common law, means that children are considered legally capable of giving informed consent to medical treatment if they have a sufficient level of understanding and intelligence to fully understand what is proposed. However, this test is altered by legislation in some states and territories, which impose additional requirements on children seeking medical treatment without parental consent. These requirements create additional barriers to accessing prescribed forms of contraception and safe abortion. 
The former National Children’s Commissioner recommended that ‘the Australian Government work with states and territories to review laws, policies and practices, so that all children and young people who are determined to be Gillick competent have access to prescribed medical forms of contraception and abortion’.
In her 2019 report on children’s rights, In Their Own Right: Children’s Rights in Australia, the former National Children’s Commissioner further recommended that ‘Australian governments ensure that health systems and services meet the specific sexual and reproductive health needs of adolescents, including access to prescribed medical forms of contraception, safe abortion services and sexual health information’.
The issue of young people’s access to sex education and reproductive health was also raised in 2019 by the UN Committee on the Rights of the Child in its consideration of Australia’s progress in implementing the Convention on the Rights of the Child. In its Concluding Observations, the Committee recommended that the Australian Government continue providing children with education on sexual and reproductive health as part of the mandatory school curriculum, with special attention on preventing early pregnancy and sexually transmitted infections.
[bookmark: _Toc59004348]Current status
The Commission is unaware of any efforts by all Australian states and territories to implement its 2017 recommendation by reviewing their laws, policies and practices to ensure that all young people determined to be Gillick competent have access to prescribed medical forms of contraception and abortion. The Commission continues to advocate this approach. 
Awareness of sexual and reproductive health rights, and access to appropriate related services, varies within Australia. The Commission notes that regional and remote Australian women and girls face increased difficulties accessing sexual and reproductive health information and services, as do women facing other forms of intersectional disadvantage including Aboriginal and Torres Strait Islander women, young women, LGBTQI women and women with a disability. The Commission recommends that health literacy programs and sexual and reproductive health services targeting women and girls facing intersectional discrimination be appropriately funded and supported. 
All states in Australia, except Western Australia, provide for safe zones around abortion clinics. In principle, the Commission has no objection to the creation of safe zones around abortion clinics. 
[bookmark: _Toc59004349]Committee Recommendation in paragraph 54 (b): Stop offshore processing in Nauru and at-sea processing of asylum claims, and ensure that all women and girl asylum seekers have access to gender-sensitive and fair refugee status determination processes within the territory of the State party, as well as to legal representation and to legal remedies
[bookmark: _Toc59004350]Offshore processing: developments on this issue
Under Australia’s policy of third country processing, asylum seekers arriving by boat, including women and children, have been transferred to Nauru and Manus Island, Papua New Guinea, for processing of their asylum claims. Since 13 August 2012, 4,183 asylum seekers who arrived in Australia by boat have been transferred to PNG and Nauru. In early 2019, the Government announced that all children had been removed from Nauru, most of these on a temporary basis to receive medical treatment in Australia.
A report prepared by the Commission in 2019 documents the inadequacies in medical treatment available at the Republic of Nauru Hospital for people requiring specialist care, and particularly for specialist neonatal care, and health risks faced by people detained at the regional processing centre on Nauru. The risks of unsafe conditions and inadequate access to health care had specific impacts for women and children. 
In its 2019 report, the Commission found that the regional processing centre on Nauru was not an appropriate place to send families with young children, and recommended that children, whether accompanied or unaccompanied, no longer be sent there. It also found that the ‘best interests assessment’ conducted by the Department prior to taking children to Nauru had failed to take the best interests of children into account as a primary consideration. 
Australian Government statistics indicate that, as at 31 October 2020, a total of 291 refugees and asylum seekers remain offshore (146 on Nauru and 145 in PNG). There are currently no children in regional processing countries. According to evidence presented by the Department of Home Affairs at Senate Estimates hearings in March 2020, of the asylum seekers and refugees held offshore, there was only one woman on Nauru, and no women in Papua New Guinea.
[bookmark: _Toc59004351]Offshore processing: current status
The Commission and other independent bodies have consistently documented the adverse human rights impacts of third country processing in PNG and Nauru, including prolonged and arbitrary detention, inadequate living conditions, physical safety concerns, limited access to health care and poor physical and mental health outcomes.
There have also been delays in processing asylum claims, concerns about the quality of refugee status determination, and limited options for viable and durable resettlement of refugees. The difficult living conditions and prolonged uncertainty faced by people subject to third country processing may also give rise to constructive refoulement.
The Commission considers that Australia’s current regime of third country processing in Papua New Guinea and Nauru is inconsistent with international human rights law. The Commission’s submission to Australia’s third universal periodic review recommends that the Australian Government end this system and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.
[bookmark: _Toc59004352]Legacy Caseload: developments on this issue
The Commission’s Lives on Hold report examined the human rights situation for refugees and asylum seekers, including women and children, who have come to be known as the ‘Legacy Caseload’. Due to a number of changes to Australia’s legal and policy settings since 2012, asylum seekers and refugees in the Legacy Caseload are treated differently from other groups of asylum seekers and refugees, and have also faced lengthy delays in the processing of their claims. 
A key finding of the Lives on Hold report was that the current refugee status determination process for people in the Legacy Caseload — in particular, the ‘fast track’ merits review process — does not provide adequate safeguards against refoulement. The introduction of additional criteria for refugee status, which do not reflect the Refugee Convention; the use of a limited merits review process; the lack of access to merits review in some circumstances; and the withdrawal of access to government-funded legal advice for most asylum seekers, all undermine the capacity of asylum seekers to present their refugee claims, as well as the capacity of decision-makers to undertake fully informed and accurate assessments of protection visa applications.
In particular, the Commission observed that the ‘fast track’ merits review process may have a particularly detrimental impact on women, girls and people fleeing persecution based on their sexual orientation, gender identity or variations in sex characteristics.
In circumstances where applicants have limited documentary evidence to support their claims — as is often the case for applicants claiming persecution based on their gender, sexual orientation, gender identity or variations in sex characteristics — decision-makers may rely primarily on an applicant’s oral testimony to assess credibility. Without the opportunity to provide testimony through an oral hearing, these applicants may be at a particular disadvantage.
The Commission recommended that the Australian Government should introduce legislation to repeal amendments to the Migration Act 1958 effected by the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 that introduced the ‘fast track’ process, among other significant amendments. In the alternative, the Commission recommended that the Australian Government should provide asylum seekers who have been subject to the ‘fast track’ process and whose visa applications are considered ‘finally determined’ with an opportunity to apply to the Migrant and Refugee Division of the Administrative Appeals Tribunal for merits review of their applications.
The Commission also recommended that asylum seekers who have been subject to the ‘fast track’ process should not be involuntarily removed from Australia until either of the above recommendations has been implemented.
[bookmark: _Toc59004353]Legacy Caseload: current status
The Commission is not aware of any progress on the issue of the management of the Legacy Caseload since the release of its Lives on Hold report. 
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