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SELECTED LIST OF ISSUES ON THE IMPLEMENTATION OF THE UNITED NATIONS CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES IN THE REPUBLIC OF SERBIA
Preface

This report is prepared by the Protector of Citizens (Ombudsman) of the Republic of Serbia, and contains selected input to the UN Committee on the Rights of Persons with Disabilities on relevant topics concerning Serbia for the adoption of List of Issues. Each issue is followed by recommendations for the Committee’s List of Issues for Serbia.

The report concerns four specific rights which are sorted according to the relevant articles in the Convention on the Rights of Persons with Disabilities (CRPD), namely accessibility (Art. 9), living independently and being included in the community (Art. 19), personal mobility (Art. 20) and work and employment (Art. 27).
About the Protector of Citizens (Ombudsman)

The Protector of Citizens of the Republic of Serbia is an independent and autonomous public authority, introduced in the legal system of the Republic of Serbia in 2005 under the Law on the Protector of Citizens.  The position of this institution was substantially reinforced by the Constitution of the Republic of Serbia of 2006, which made the Protector of Citizens a constitutional category, in line with best international practices. Since 2011, in accordance with the Law amending the Law on Ratification of the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Protector of Citizens has been designated as the National Preventive Mechanism.
The Protector of Citizens (Ombudsman) is mandated to control the legality and regularity of operations of public authorities with respect to the exercise of individual and collective rights of citizens and to protect and promote human and minority freedoms and rights.

The Protector of Citizens is the National Human Rights Institution of Serbia, established and functioning in accordance with the UN Paris Principles. The Protector of Citizens has been accredited as an A-status National Human Rights Institution by the International Coordinating Committee of National Human Rights Institutions. 
The Protector of Citizens regularly submits its Annual Report to the National Assembly. The Annual Report contains general and specific assessments and information on the respect of the rights of citizens (including in particular human and minority rights), deficiencies identified in the work of public authorities, proposals for improvement of citizens’ position vis-à-vis public authorities and account of the activities carried out and the costs incurred by the Protector of Citizens. Every annual report contains a specific section devoted to the rights of the persons with disabilities. All annual reports are available in English at www.ombudsman.rs.
The Protector of Citizens is Mr. Saša Janković, who has been elected in 2007 and re-elected in 2012, by the unanimous support of all parliamentary parties.

According to the Law, the Protector of Citizens has four deputies, where one is specifically responsible for the rights of persons with disabilities. The Deputy Protector of Citizens for the rights of persons with disabilities is Ms. Vladana Jović, since 2013.

The prominent civil society organization and individual experts on the rights of people with disabilities are members of Protector’s Advisory Panel on the rights of people with disabilities.

SELECTED LIST OF ISSUES ON THE IMPLEMENTATION OF THE UNITED NATIONS CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES IN THE REPUBLIC OF SERBIA

The Protector of Citizens, 
· starting from the complaints hitherto received, handled and resolved, as well as the facts learned through continual monitoring and research of the exercise of human rights in the territory of the Republic of Serbia and cooperation with other authorities,
· having regard to the Initial Report of the Republic of Serbia on Implementation of the Convention on the Rights of Persons with Disabilities and aiming to avoid repeating the points already made therein,

· assured that full and unbiased evaluation of the level of respect for human rights is key for proper focusing of activities carried out by government and other entities to improve the existing situation, which is an ongoing issue,

hereby submits to the United Nations Committee on the Rights of Persons with Disabilities a Selected List of Issues with regard to the Implementation of the UN Convention on the Rights of Persons with Disabilities in the Republic of Serbia.
I. SUMMARY
By the adoption of the Law on the Ratification of the Convention on the Rights of Persons with Disabilities, the Republic of Serbia has recognized the rights of the persons with disabilities that are guaranteed under this international treaty and has obliged itself to ensure and promote the full exercise of all human rights and fundamental freedoms of all persons with disabilities without any discrimination on the grounds of disability. 
While considerable efforts have been made to enhance the status of the persons with disabilities in Serbia, they continue to face complex problems on a daily basis which prevent them from exercising their recognized rights on an equal base and being equally included in the society. 

The most vulnerable among them are persons with mental disorders, who are still largely placed in specialized institutions, as an alternative to living with their biological families, because the system of community-based support services that should encourage and enable them to live in the community remain underdeveloped. The support services have still not become part of the official social security system and are not fully available to prospective users. Persons with intellectual disabilities placed in residential social security institutions are particularly vulnerable. Serbia does not have a clear plan for the implementation of the process of deinstitutionalization.
The support that is partially available to persons with disabilities through social security, health care and education systems is far from sufficient for eliminating the many obstacles to their education, rehabilitation, employment and unassisted living. 

II. SPECIFIC ISSUES
Article 9 – Accessibility 
The legislation in the Republic of Serbia prescribes that the buildings should be designed and constructed in a manner providing the persons with disabilities, children and the elderly with unobstructed access, stay and work, i.e. that the design and construction of new buildings and the reconstruction of existing buildings must take into account the standards relating to accessibility for persons with disabilities. However, due to the inconsistent enforcement of the regulations providing for an accessible environment, the exercise of the fundamental rights of the persons with disabilities have been made difficult or prevented altogether. In the course of 2014 the Protector of Citizens have collected data from the local self-governments relating to the accessibility of public buildings, and such data have indicated that most of the towns and municipalities are undertaking specific actions and measures so as to provide for an accessible environment. Nevertheless, most of the public buildings still remain physically inaccessible, which impedes, and quite often fully prevents the exercise of particular rights of the citizens with disabilities.
The Protector of Citizens recommends that the following questions are added to the List of Issues for Serbia:
· How is the application of the accessibility standards monitored?
· Have the main reasons for the persistent construction of buildings that fail to meet the accessibility standards, despite the relevant legal obligations, been identified?
· Which measures have been taken so as to ensure the consistent enforcement of the regulations providing for an accessible environment? 

Article 19 – Living independently and being included in the community
The Strategy for Promotion of the Position of Persons with Disabilities in the Republic of Serbia sets as one of its overall objectives the development of policies and measures and the implementation of programs, in particular in the fields of education, employment, work and housing, which provide the persons with disabilities with equal opportunities and encourage their independence, personal development and active life in all areas.
The Law on Social Protection provides that the objectives of social protection include, inter alia, the creation of equal opportunities for independent living and the promotion of social inclusion. The Law stipulates that the social protection services shall be provided in the immediate and the least restrictive environment, opting for services that will enable the beneficiary to remain in the community. So as to improve the quality of life of the individual and to enable him/her to lead an active and independent life in the community, the Law stipulates that the daily services in the community shall include activities which support the accommodation of the beneficiary in the family and the immediate environment, as well as that support services for independent living shall be provided to the individuals so as to equalize their opportunities for satisfying their basic needs with the opportunities afforded to other members of the community.
Despite the regulatory framework defining the objectives and safeguarding the rights, the Republic of Serbia lacks a clear decision and a plan for the implementation of the process of "deinstitutionalization" which shall set forth the basic principles for the implementation of the process of moving the persons with disabilities out of the residential healthcare or social welfare institutions.  There is a lack of a body that would coordinate the implementation of this process and ensure that the process is carried out with full observance of the human rights of the persons to be deinstitutionalized. The deinstitutionalization process is inevitable, but it has to be developed methodically, in coordination with the public authorities, and concurrently with a phasing-out the institutions and a mandatory strengthening of services and support services. In the Opinion of the Protector of Citizens, which has been expressed in the document "Roadmap to Deinstitutionalization in the Republic of Serbia", the deinstitutionalization process should be carried out in nine stages: 

1) reaching a general understanding and adopting a clear decision about the deinstitutionalization process and determining how to manage that process; 

2) assessment of the state of play at national level and at the level of local authorities, which implies an assessment of the available resources (financial, material, and human resources, as well as existing services in the community, etc.); 

3) development of action plans defining the short-term and long-term steps that need to be taken, with clearly indicated deadlines and resources, and a clear evaluation plan providing for an assessment and prompt reacting when necessary; 

4) development of an adequate legal framework; 

5) development of the support within the community; 

6) ensuring the sustainability of the system for provision of services in the community; 

7) supporting the beneficiaries and their families in the process of transition from one to another form of care and support; 

8) informing the public about the deinstitutionalization process; and 

9) monitoring and evaluation of the results. 

The Roadmap also notes that the transition from a residential care to a care and support in the community should not be reduced to a mere physical relocation of the people from the institutions to a new residence or new form of housing. Furthermore, it emphasizes the fact that developing high quality services in the community and establishing a support system must imply observing human rights and providing a good quality of life to all persons whose inclusion in the community requires some form of care and support.
At the same time, independent living and inclusion of persons with disabilities who are not placed in residential care also require the development of support services in the local community and various systems of support to individuals and families.
The Protector of Citizens recommends that the following questions are added to the List of Issues for Serbia:
· Why there is no clear plan for implementation of the “deinstitutionalization” process in the Republic of Serbia?
· Which measures are being taken to provide for the independent living and inclusion in the community of persons with disabilities?
· Are those measures undertaken in a balanced manner and in line with the needs of persons with disability throughout the territory of the Republic of Serbia?
· What is done to ensure the sustainability of the measures and the established community support services for persons with disabilities, as well as the development of new services?
· Please provide information whether there are records maintained about the needs of persons with disabilities at central and local levels for support services that would enable their complete social inclusion and independent living in the community.
Article 20 – Personal mobility
Social inclusion of persons with disabilities and their participation in all aspects of the community shall be possible only if their personal mobility is ensured, thus improving the extent of their independence.
The availability and use of new technologies, including medical mobility aids, devices and technologies that facilitate the personal mobility of persons with disabilities are indispensable when it comes to providing for the personal development, improvement of primary functions and the quality of life for persons with disabilities, as well as overcoming the obstacles and barriers in their environment.
The Law on Healthcare prescribes that the right to healthcare, which is provided by virtue of the compulsory health insurance, includes, inter alia, the following: prostheses, orthoses and other walking, standing and sitting aids, hearing, vision, and speech aids, dental prostheses, as well as other aids. The Rulebook on the Medical and Technical Aids and Devices governs the medical and technical aids and devices, indications for prescribing the aids, standards relating to the materials used to manufacture the aids and devices, service life of the aids and devices, as well as the manner and procedure for exercising the right of the insured to aids and devices.
The many years of Protector of Citizens’ acting upon complaints and monitoring the status of the exercise of rights of persons with disabilities have indicated that the existing The Rulebook on the Medical and Technical Aids and Devices provided through compulsory health insurance has many deficiencies. The deficiencies of the applicable Rulebook relate to: the service life and the deadlines for replacement of parts of specific aids and devices; the conditions for the exercise of the right to aids and devices, the establishment of which has deviated from the aspects of the insured person’s condition and needs; as well as to the list of aids and devices, which fails to take into account the latest technological developments in this area.
The Protector of Citizens recommends that the following questions are added to the List of Issues for Serbia:
· Please provide information on how and by which measures it is provided for the introduction of the new technological developments in the field of medical aids and devices that contribute to the personal development and improvement of the primary living functions of persons with disabilities?
· Why the regulations that guarantee the right to a specific medical aid or device recognize medical diagnosis as the primary criterion, instead of the condition and needs of the aid beneficiary?
Article 27 – Work and employment
The Republic of Serbia, by adopting the Law on Professional Rehabilitation and Employment of Persons with Disabilities, has enabled the creation of favorable conditions for the equitable inclusion of persons with disability in the labor market and prescribed an obligation for employment of persons with disabilities. Nevertheless, the Protector of Citizens has noticed in the course of the control procedures that, in the cases where the public sector assumes the role of the employer, the employers are not able to perform their obligation for employment of persons with disabilities by commencing employment, since by doing so they would act contract to the law governing the maximum number of employees in the public administration. Thus, they are forced to perform their obligations under the Law on Professional Rehabilitation and Employment of Persons with Disabilities by paying financial penalties to the Budget fund. Hence, in the opinion of the Protector of Citizens, the enforcement of these two laws fails to serve the purpose of their enactment. The Law on Professional Rehabilitation and Employment of Persons with Disabilities is an affirmative law that is supposed to raise the level of employment among the persons with disabilities and thus facilitate their social inclusion and the improvement of their quality of life, and payment of penalties certainly fails at accomplishing these objectives. On the other hand, the Law on the Maximum Number of Employees in the Public Administration has been primarily intended to contribute to the rationalization and reduction of budget expenditures, but fails to accomplish that objective since the employment of persons with disabilities has been substituted by payment of penalties, which, once again, imply budget expenditures. There are no savings realized, and it only precludes the exercise of the right to employment of persons with disabilities that is safeguarded by law. 

The same effect is produced by the Law on the Budget System, which prohibits the recruitment of new employees to fill in the vacancies, unless it is done with an explicit consent of the Government. The law also provides that the total number of employees recruited for a fixed term due to an increased volume of work, persons recruited under a service contract, under a temporary or occasional employment contract, through youth or students’ cooperatives and persons recruited under other grounds, by beneficiaries of public funds cannot exceed 10% of the total number of employees.  This figure can exceed 10% only with an explicit consent of the Government. 

The provisions of the Law on Budget System, referred to above, have contributed to the temporary denial of particular social welfare services to children and persons with disabilities, which have been provided by the persons employed for a fixed term or under a service contract. Namely, the local self-government units and the institutions established by them, in their capacity of social welfare service providers, are recruiting a number of persons under service contracts, contracts for temporary or occasional work, for the purposes of pursuing activities in the field of social welfare (support services for children with disabilities, services for support of independent living of persons with disabilities). Due to the provisions of this law, the local authorities have not been able to enter into or extend the validity of such contracts without the prior consent of the Government (special Commission established by the Government). As a result, having waited for months for the decision of the competent authorities, despite the fact that funds for that purposes have already been allocated, they suspended the delivery of specific services in the field of social welfare.
The Protector of Citizens recommends that the following questions are added to the List of Issues for Serbia:
· Please provide information about the measures that will be taken to remove the noted deficiencies in the enforcement of the Law on Professional Rehabilitation and Employment of Persons with Disabilities.
· How would you deal in the future with the risks to the affirmative actions for employment of persons with disabilities that are posed by the implementation of measures for rationalization of the public administration?
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