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1.	Introduction and Context
Lesotho is a very small country with a population of approximately two million. A large part of the population lives in abject poverty, as employment opportunities are scarce. As a result, the working population age group migrate to neighboring countries, particularly South Africa, in search of work to support families through remittances.[footnoteRef:2] Historically, the increase in Basotho female migration to South Africa can be attributed to the decline of migrant Basotho men’s opportunities in South African mines.[footnoteRef:3] The care deficit is a noted consequence of women migrating to South Africa, which young girls, female relatives, grandmothers or even adult males in migrant household bear the brunt.[footnoteRef:4] As a consequence, many young people are forced into domestic work due to poverty particularly in child-headed families. [2:  Mantuna Makoro, THE CONSTRUCTION OF ILLEGALITY: BASOTHO MIGRANT DOMESTIC WORKERS’ EXPERIENCES (2015). ]  [3:  See Janet Munakamwe, Emerging Political Subjectivities in a Post Migrant Labour Regime: Mobilisation, Participation and Representation of Foreign Workers in South Africa (1980-2013) (2018) (Ph.D. Dissertation, University of the Witwatersrand).]  [4:  David Coplan & Thoahlane Thoahlane, Motherless Households, Landless Farms: Employment Patterns among Lesotho Migrants in CROSSING BOUNDARIES: MINE MIGRANCY IN A DEMOCRATIC SOUTH AFRICA 139 (Jonathan Rush & Wilmot James eds., 1995). ] 

This submission to the ICCPR highlights the key issues raised by provisions of the ICCPR with reference to domestic workers in Lesotho, who do not effectively enjoy equal protection under labour law in Lesotho, by virtue of legislative exclusions and lowered standards for the sector.
2.	Indirect Discrimination and Colonial legacies
Under Article 2 of the ICCPR, states undertake to respect and to ensure all individuals within its territory enjoy ICCPR rights without distinction on the basis of “race, colour, language, religion, political or other opinion, national or social origin, property, birth or other status”. While under Article 3, states undertake to ensure “the equal rights of men and women to the enjoyment of all civil and political rights”. Further under the ICCPR, the right to equality is enumerated in Article 2 and 3 of the Covenant, as well as Article 26, which requires states to “act against discrimination by public and private agencies in all fields”
In ICCPR General Comment No 28, the Committee highlights that the State must take positive measures to achieve equal and effective empowerment. It also adopts an intersectional approach to non-discrimination, acknowledging that inequality is “deeply embedded in tradition, history and culture” and recognizes that discrimination against women is often intertwined with discrimination on other grounds such race, color, language, religion, political or other opinion, national or social origin, property birth or other status.
More recently, national and African regional courts have similarly interpreted discrimination through an intersectional and a historical lens. Both the South African Constitutional Court as well as the African Court on Human Rights recently recognized the ways in which colonial and apartheid legacies remain entrenched in African legal systems, and indirectly discriminate against domestic workers, as well as informal economy workers respectively. [footnoteRef:5] [5:  See Mahlangu v Minister of Compensation: http://www.saflii.org/za/cases/ZACC/2020/24.html. Also In a recent advisory opinion on the criminalization of vagrancy laws, the African Court of Human Rights (ACHPR) found that the vagrancy laws (including offences such as loitering, begging and criminalization of the informal economy) violate a host of human rights, including rights to non-discrimination and equality and rights to dignity. Since these types of laws are broadly constructed, they allow police wide discretion to make “arbitrary arrests which are influenced by police assumptions of criminality based on biases relating to poverty, gender, race, ethnicity, place of origin and social status.” In its advisory opinion, the court states that vagrancy laws are a “reflection of an outdated and largely Colonial perception of individuals without rights…and dehumanizes and denigrates individuals with a perceived lower status.” Find the Advisory Opinion on: http://www.african-court.org/en/images/Cases/Advisory%20Opinion/Advisory%20Opinions/001-2018_-_PALU-Advisory_Opinion.pdf] 

In the case of Mahlangu v Compensation Commissioner the South African Constitutional Court found that the exclusion of domestic workers from the Compensation for Occupational Illness and Injuries Act, constituted indirect intersectional discrimination on the basis of race, class and gender. It stated that this exclusion was a remnant of colonial and apartheid views that women’s work in the private sphere was not recognized as proper work.  
Accordingly, this submission is premised on a recognition that indirect intersectional discrimination on the basis of race, class and gender is embedded in Lesotho’s labour laws; it can be seen in the ways in which domestic workers are excluded from critical labour law protections.
3.	International Law and Constitutional Context
Article 4 of the Lesotho Constitution guarantees rights to freedom from discrimination and participation in government regardless of “race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”[footnoteRef:6] Further, the Constitution prohibits discriminatory treatment carried out under written law or in the performance of the functions of any public office or public authority. Article 26 of the Constitution commits the state to adopting policies aimed at promoting a society based on equality and justice for all its citizens, regardless of race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. In particular, the state is obliged to take appropriate measures, in order to promote equality of opportunity for disadvantaged groups in society to enable them to participate fully in all aspects of public life. [6:  These rights are, however, limited to the extent that they prejudice the rights and freedoms of others or the public interest. They are also subject to provisos, with respect to non-citizen’s personal laws and the application of customary law] 

Since the Constitution does not address international law and its manner of domestication, it is considered a dualist system.[footnoteRef:7] Despite this fact, courts are increasingly directly applying international instruments.[footnoteRef:8] Itumeleng Shale illustrates the different ways in which courts in Lesotho have incorporated instruments into their judgments, such as the Universal Declaration of Human Rights, as well as regional human rights instruments in Africa, Europe and the Americas.[footnoteRef:9] Shale argues that courts in Lesotho have incorporated international human rights treaty norms into domestic law, in ways that suggest that they “moved beyond the monist-dualist dichotomization in favour of human rights protection.” [footnoteRef:10]  [7:  Itumeleng Shale, Historical Perspective on the Place of International Human Rights Treaties in the Legal system of Lesotho: Moving Beyond the Monist-Dualist Dichotomy, 19 Afr. Hum. Rights L.J. 193 (2019). ]  [8:  Id. ]  [9:  Id.]  [10:  Id.] 

4.	Worker Rights Violations: Forced Servitude (Article 8 and 2); Substandard Work Conditions (Article 8,2, 3 and 26), Privacy, Family and home life (Article 17), children (Article 24)
Article 8 prohibits slavery in all its forms, as well as servitude, which includes forced or compulsory labour. GC 28, specifies that this includes eliminating trafficking in women and children within their country and across borders and protecting women and children, including foreign women and children, from slavery, disguised as domestic or other service. It interprets Article 26 as requiring states to act against discrimination by public and private agencies in all fields, including discrimination in employment and pay inequity.  
Inclusion in labour laws is understood widely to be a critical antidote to the type of slavery, domestic servitude and forced labor prohibited in Article 7.[footnoteRef:11] Lesotho has no specialized legislation for domestic workers. Two pieces of labour legislation, the Lesotho Labour Code of 1992 and the Workmen’s Compensation Act, passed in 1977, mention domestic workers, though they refer to them as domestic “servants.” While domestic workers in Lesotho are implicitly protected by the Labour Code (LC), they are expressly excluded from the Workmen’s Compensation (WC) Act.					 [11:  See Urmila Bhoola Special Rapporteur report on Migrant Work and Contemporary Forms of Slavery. https://www.ohchr.org/en/documents/thematic-reports/ahrc3952-report-special-rapporteur-contemporary-forms-slavery-including] 

4.1	 The Workmen Compensation Fund of 1977
The Lesotho Workmen’s Compensation Act was enacted in 1977. The Act’s expressed purpose is to provide compensation to “workmen” for injuries suffered in the course of their employment and for the payment of medical expenses in respect of such injuries and connected purposes. 
Under the Act, a “workman” is broadly defined in this Act as “any person who has entered into or works under a contract of service or apprenticeship with an employer.” However, under Section 2(2) of the Act, domestic servants are explicitly excluded from the definition of “workman” alongside “family workers and any person whose services are rewarded in kind according to Sesotho custom, including shepherds.”
The exclusion of domestic workers from the Act means that a domestic worker would have no claim in the event of injury or illness at work. However, injuries, illness and even death, including falls, burns and respiratory diseases, do occur in the domestic work sector. Yet, section 2(2) essentially removes domestic workers, including domestic workers employed by families, who are frequently children, from a critical workplace protection.  Since domestic workers are predominantly women, it has clear gendered impacts, and arguably emanates from customs and practices that devalue and fail to recognize work considered “female”. It is highly doubtful that this differentiation would satisfy the requirement of being considered reasonable and objective or proportionate as required under article 26.[footnoteRef:12]  [12:  8 Zwaan-de Vries v. Netherlands, communication No. 182/1984, para. 12.4.] 

Indeed, this explicit exclusion of domestic “servants” from workers’ compensation raises the precise issues addressed in the Mahlangu decision by the South African Constitutional Court. In that case the court viewed the exclusion of domestic workers from workers’ compensation as constituting both direct discrimination because it was not rational and indirect intersectional discrimination, on the intersecting grounds of race, class and gender, because domestic workers in South Africa are predominantly black women. It similarly falls foul of articles 8, 2 and 26 of the ICCPR. [footnoteRef:13] [13:  Under 13 of C189, State parties are obliged to take measures to ensure the progressive realization of occupational health and safety for all workers.  ] 

Other UN treaty bodies such as the ICESCR and CEDAW, have also found the exclusion of domestic workers from social protection, including worker’s compensation to be a violation of treaty obligations. For example, in 2018, the ICESCR Committee recommended to South Africa that domestic workers be included in the statute providing compensation for occupational injury and disease.[footnoteRef:14]   [14:  Comm. on Econ., Soc. and Cultural Rts., Concluding Observations on the Initial Report of South Africa, U.N. Doc. E/C.12/ZAF/CO/1 (2018).] 

4.2	The Lesotho Labour Code
The Lesotho Labour Code Order 24 of 1992 is the primary law on labour and employment in the country. In 2000, it was further amended by the democratically elected Parliament as the Labour Code (Amendment) Act 2000. The Code provides that interpretation should closely conform with ILO provisions and recommendations and prohibits discrimination, sexual harassment and requires equal pay for work of equal value, as well as providing freedom of association to all workers. 
However, these commitments to non-discrimination at work are limited when it comes to equal treatment for domestic workers. At the outset, the Labour Code defines a domestic worker as a "domestic servant”, which it defines a person employed wholly or partly in a private residence, which includes a “house servant” and a “personal servant”.
 Under the Labour Code, the only provisions addressing the specificity of domestic worker in a private home explicitly are (a) exemptions of employers of domestic workers who are family members from restrictions on hours of work and mandatory rest periods; and (b) permitting the employment as domestic workers of children at night, with no obligation on the employer to permit their return to their families/residential homes at night.
However, the laws contain the following complete or partial exclusions of domestic workers from critical legal protection:
4.2.1	Exemptions of family members, from hours of work limits and mandatory rest 	periods
Section 117 and Section 118 of the Labour Code address hours of work and rest periods. Section 117 provides for a weekly rest period of at least 24 continuous hours which must include Sunday. Where the employee is required to work on his or her day of rest or a public holiday, the Act entitles him or her to double pay.   Section 118 limits normal hours of work to no more than 45 hours per week, with the maximum of nine hours per day for an employee who works 5 days per week; and for an employee who works 6 days a week; 8 hours of work 5 days, and 5 hours on the last day. It prohibits requiring an employee to be required to work continuously for more than five hours without being given a rest period of an hour.  Section 118(3) permits an employer to request an additional 11 hours of work but sets out payment of no less than one and a quarter of the normal wage rate for overtime work. 
However, under section 119, the Code permits exemption from provisions of section 117 and 118 which do not apply to “(a) undertakings in which only members of the employer's family, up to a total of five including the employer, are employed”. Further, “family" is defined broadly in the Act to include “the wife or wives, husband and the dependent relatives of the employee”.  A “dependent” is in turn defined under the Act as “any member of an employee’s family, including an illegitimate child who is wholly or partly legally dependent on the earnings of the employee for the provision of the ordinary necessities of life.”
Since employment as a domestic worker in a private house would constitute an “undertaking in which only the members of an employer’s family are employed”, “any” family members, who are employed as domestic workers would be excluded from crucial protections with respect to rest periods, limited work weeks and payment of overtime. The employer would similarly not be liable for the penalty set out in the Code
The effect of this exclusion is that the right to equality and non-discrimination, as well as legal safeguards against exploitation potentially rising to domestic servitude, do not extend to family members employed in family undertakings employing under 5 family members. 
In General Comment No 28, the Committee highlights that inequality is “deeply embedded in tradition, history and culture “and the ways in which rights including to privacy, can be interfered with by private actors within the family as well as employers, which states are obliged to report on.[footnoteRef:15] The section 119 exemption illustrate the types o66f discrimination that occur at the confluence of family and employment, which would be unlikely to satisfy the reasonableness, objective and proportionality requirement under ICCPR articles 2, 3 and article 26 of ICCPR. [15:  Para 5, Id] 

In contrast to the wide berth given to employing family members within Lesotho and exemption from key protections afforded other workers, the Labour Code has several provisions protecting the family of workers migrating abroad, including the right of the recruited worker to not be separated from his or her spouse or minor children, and making clear that recruiting a “head of a family” is not deemed to include the recruiting of any family member.[footnoteRef:16] [16:  S148] 

This is consistent with ILO C189 on Domestic Work, which provides no blanket exemptions for family members, if they are also employees, even if those are employed in a family undertaking.  C190 defines a domestic worker as “any person engaged in domestic work within an employment relationship.”  Consequently, these exclusions with respect to section 117 and 118, would fall foul of provisions in C189 that specifies that domestic workers receive equal treatment to other workers, particularly with respect to working hours, overtime pay, and daily and weekly rest periods and annual leave. The Convention specifies that domestic workers have a minimum weekly rest period of 24 hours. 

4.2.2	Protection for Children and Young Workers

Part IX of the Labour Code deals with employment of women, young persons and children. Section 124(1) stipulates that “No child shall be employed or work in any commercial or industrial undertaking other than a private undertaking in which only members of the child's own family, up to five in total number, are employed”. According to the definition section of the Act, a child is “a person under the age of 15”.  
 Section 125 goes on to set out the restrictions on employment of children (under the age of 15) and young persons (over 15 and under 18). Significantly, section 125(5) prohibits employment of people under the age of 16 years under conditions preventing him or her from returning each night to the place of residence of his or her parent or guardian. However, the section stipulates that “this provision shall not apply to domestic servants. “
Under S125(5), the protections afforded to workers in industrial and commercial undertakings – that they are not prevented from returning to their parental home/guardian home each night – are not afforded to domestic workers, and while other children under the age of 16 are prohibited from night work, employers of child domestic workers, are not equivalently restricted.
Further, restrictions on night work under section 126, apply only to commercial or industrial undertakings. Accordingly, the section does not protect children under the age of 16 from working as live-in domestic workers and working at night.
These provisions which exclude child domestic workers, who are predominately female from protection afforded to other child workers are discriminatory; and interfere with rights to privacy, liberty and freedom of movement and also family life under the ICCPR. CCPR GC 28 emphasizes that the obligation to protect children under the ICCPR should be carried out equally for boys and girls.[footnoteRef:17] [17:  This includes non-discrimination on birth or status under article; and article 24 recognizing the right of the child to the highest attainable standard of physical or mental health; article 26 on non-discrimination in law and also critical is article 17, recognizing the importance of protecting children from arbitrary and unlawful interference with their privacy and family life under articles 3 and 26 of the ICCPR.] 

In contrast, ILO C189, the Domestic Worker Convention provisions set out that measures need to be taken to ensure that domestic workers are “free to reach agreement with their employer or potential employer on whether to reside in the household … and that they are not required to stay in the accommodation during rest periods and leave”. 
Similarly, C189 obliges State Parties to protect especially vulnerable groups of domestic workers, including Child domestic workers. Convention 189 requires member states to set a minimum age for domestic workers consistent with the provisions of the ILO Convention 138 on Minimum Age Convention and the ILO Convention 182 on Worst Forms of Child Labour Convention and not lower than that established by national laws and regulations for workers generally.  However, S124 of the Labour Code permits children, under fifteen, who could be distant members of the extended family, to work as an employee in a family members home, with minimal restriction.
Further, the recommendation elaborates that when employing a domestic worker under the age of 18, but above the minimum age of employment defined by national law  members must: (a) strictly limit their hours of work to ensure adequate time for rest, education and training, leisure activities and family contacts; (b) prohibiting night work; (c) placing restrictions on work that is excessively demanding, whether physically or psychologically; and (d) establishing or strengthening physical mechanisms to monitor their working and living conditions. 
Similarly, UN Human Rights Conventions, the eight ILO core Conventions and the African Human Rights Convention would require that Lesotho fulfils its obligations with respect to non-discrimination of domestic workers, and that provisions with respect to child and young person domestic workers, protect them from exploitation and preserve their physical or mental health, rather than subjecting them to greater employer control. 
The African Charter on the Rights and Welfare of the Child, defines a child as a person below 18, and puts in place a “best interest of the held standard”, which requires non-discrimination and protection from economic exploitation. Significantly, article, 21, requires states to take all appropriate measures to eliminate harmful, social and cultural practices that prejudice the health or life of the child, and) “those customs and practices that are discriminatory to the child -on the grounds of sex or other status.”
It is noteworthy that in contrast to the wide latitude given to employing child and young domestic workers within Lesotho and exemption from key protections afforded other workers, Section 148 of the Labour Code makes clear that no person under 18, may be recruited for employment outside Lesotho. As a consequence, domestic workers in Lesotho can be said to be better protected by their own governments when they work abroad, than when they remain at home.
4.2.3	Labour Inspection
The Labour Code differentiates between labour inspection in workplaces, and labour inspection of a workplace which is a home in which a domestic worker is employed. 
Section 14 of the Labor Code empowers a labour officer to enter workplaces freely in order to inspect, “at all reasonable times, whether by day or night, and without previous notice” work premises to inspect, question, enforce, prohibit and order labour laws. However, with respect to the inspection of a private dwelling, the section sets out that “the labour officer or [any] other officer shall not enter or inspect a private dwelling-house or any land or building privately occupied in connection therewith, during the hours of darkness, and shall not without the consent of the occupier thereof enter such land or premises during the hours of daylight.”
While this submission is cognisant that both an employer as well as the domestic worker employed in his/her home enjoy the rights to privacy, under ICCPR, we would argue that the complete exemption of employers in private homes from labour inspection during the nighttime, is neither reasonable, nor justifiable and is not consonant with comparative practices in other jurisdictions.  It is particularly anomalous that under S125 of the Code, child domestic workers are permitted to work at night and employers of domestic workers alone are not prevented from creating conditions which do not allow him/her to return to their parental home at night, but provisions on labour inspection put in place a blanket prohibition on inspecting homes at night. 
Further, even in the daytime, homes cannot be inspected, without the consent of the occupier of the home. These two provisions effectively render any existing labor protections for domestic workers unenforceable. Section 14 essentially makes employer “privacy” trump over equal protection rights when it comes to domestic worker in private homes. To the extent that these domestic workers are children, the section creates a gap in the provision of mechanisms to monitor the working and living conditions of children.
[bookmark: _Hlk136523600]The ICESCR Committee has been clear that when a private home is a place of employment of a domestic worker, it should be equally subject to labour inspection.   In 2018, the ICESCR Committee recommended to South Africa that domestic workers be included in the statute providing compensation for occupational injury and disease. It also recommended that labour inspectors carry out unannounced labour inspections in domestic settings, without a notice or a warrant.[footnoteRef:18]   [18:  Comm. on Econ., Soc. and Cultural Rts., Concluding Observations on the Initial Report of South Africa, U.N. Doc. E/C.12/ZAF/CO/1 (2018). Further, under Article 17 of C189, each member “shall develop and implement measures for labour inspection, enforcement and penalties, with due regard for the special characteristics of domestic work, in accordance with national laws and regulations.”  Further, article 17(3) sets out that “in so far as compatible with national laws and regulations, such measures shall specify the conditions under which access to household premises may be granted, having due regard to privacy.”  ] 

4.2.4	National Minimum Wage
In Lesotho, domestic workers have a separate and lower minimum wage than workers in other sectors.  
Currently, this wage has been set at the sum of approximately $34.69 ( LSL624.00) per month for employees with less than twelve month continuous service with the same employer; and $38,31 (LSL689.00) for employees with more than twelve months continuous service with the same employer. This wage is lower than that set for other sectors, including the small business sector, service sector and hospitality sector, as well as lower than the designated general minimum wage, which is approximately $90 ( LSL 1,620.00) for employees with less than twelve months service, and LSL 1,786.00 for employees with more than twelve months of continuous service with the same employer.
Setting a separate and lower wages for a female dominated sector, is arguably discriminatory and contrary to articles 2, 3 and 26 of the ICCPR. Both the ICESCR and CERD committees have similarly recommended in concluding observation’s that there be one minimum wage for all sectors, and that it be a living wage. In August 2022, the CERD Committee recommended that Zimbabwe “take measures to address discrimination on intersecting grounds of race, class and gender in all areas of employment, including by raising awareness among domestic workers of their labour rights and by providing them with mechanisms to claim those rights through collective organising.” It further recommended that domestic workers be included in its minimum wage regulation “at a level that guarantees a livable wage equal to other workers.
 Similarly, Convention 189 obliges member states to put in place a number of working conditions relating to wages. Firstly, if there is a minimum wage in their country, it must apply to domestic workers as well, and such remuneration must be without discrimination based on sex. 
4.2.5.	Maternity Protection
Under Section 133 of the Labour Code, an employer is not permitted to require a worker to return to work until 6 weeks after her “confinement”, and further, that the dismissal of an employee during her maternity leave is deemed to be automatically unfair. However, there is no obligation under the Labour Code for an employer to provide paid maternity leave to employees. Notwithstanding this absence, there is a Wages Notice 2015 which guides employers in particular sectors regarding periods of maternity leave that “may" be paid or given as a benefit. For example, it sets out 6 weeks of paid maternity leave for “textile clothing and leather manufacturers” and “6 weeks paid maternity leave for private security sector”. In practice this notice is generally complied with by employers, and for example women who work in factories generally enjoy 6 weeks of paid maternity leave. However, the domestic work sector is not addressed in the Wage Notice.[footnoteRef:19] [19:  https://wageindicator.org/documents/decentworkcheck/africa/lesotho-english.pdf at page 23.] 

5.	Conclusion and Recommendations:
The fact that Lesotho still refers to domestic workers as “servants” in its laws reflects the extent to which domestic work is a “status” and remains rooted in historic slavery and colonialism. The Lesotho Labour Code systematically excludes and discriminates against domestic workers, primarily women, young girls and children. There are almost no provisions addressed directly to the home as workplace, except for three provisions: (1) making it impossible to  inspect a private home at night or at all without the occupiers consent; (2) exempting employers of family members from obligations with respect to weekly rest and public holidays, and (3) exempting employers of child or young domestic workers from prohibitions on night work, and not obliging them to refrain from preventing a child under 16 from returning to his/her home and parents at night. Domestic workers also have a separate and lower national minimum wage than other workers, their employers are neither obliged nor encouraged to provide paid maternity leave under the Wage Notice. 
As a result, we would recommend that the following provisions violate non-discrimination and other provisions of the ICCPR and should be removed from the law:
Exclusion of domestic “servants” from accessing compensation in cases of injury and illness under the Workmen’s Compensation Act of 1977; as well as exclusion of family workers, any person rewarded in kind under Sesotho custom including shepherds.

Exclusions of members of the employers extended family, including an illegitimate child, from Sections 117 and 118 of the Labour Code, which limit daily and weekly hours of work, set out compulsory rest periods and over-time rates of payment.

Exclusion of children who are members of families, including extended families, including those under 15 years old, from prohibitions that apply to employing children in commercial and industrial undertakings under Section 124(1) of the Labour Code.

Exclusion of domestic workers from Section 125 which prohibits employment of a young person under the age of 16 under conditions preventing him or her from returning each night to the place of residence of his guardians or parents and under section 126 from night work. 

Section 14 prohibition on an inspector entering a private dwelling-house or any land or building connected with it during the hours of darkness; and during the hours of daylight, require the consent of the owner or occupier.

Separate and lower national minimum wages for domestic workers. 

Lesotho should ratify C189 on Domestic Work

Lesotho should pass sector specific regulation protecting the rights to privacy, freedom, liberty particularly for live-in domestic workers.
