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REPUBLIC OF POLAND

STATEMENT 
ON THE CONCLUDING OBSERVATIONS OF THE COMMITTEE ON THE RIGHTS OF THE CHILD

Sections 10 and 11 of the concluding observations 
The Government of the Republic of Poland points out that the decision on the mechanism for implementing the Convention on the Rights of the Child, including coordination of its implementation, is left at the discretion of the States-Parties. The Convention on the Rights of the Child does not impose an obligation to establish an “appropriate institutional mechanism, at a high interministerial level, with a clear mandate and sufficient authority to coordinate all activities relating to the implementation of the Convention at the cross-sectoral, national, regional and local levels”.
At the meeting with the Committee on the Rights of the Child on 18 September 2015, the Polish delegation presented the detailed information on coordination of the implementation of the Convention on the Rights of the Child. The mechanism is the same as for implementation of other international human rights treaties Poland is party to. This system reflects the legal framework and organisational assumptions of State administration and guarantees the effective implementation of international treaties by the Republic of Poland.

Sections 18 and 19 of the concluding observations 
The data showing 2,000 stateless persons living in Poland, provided by the Committee on the Rights of the Child in the concluding observations, are derived from a sample survey carried out under the National Population and Housing Census in 2011 and not, as indicated by the Committee, in 2014. 
Under the National Population and Housing Census of 2011, the information, including that about the citizenship, was obtained from persons living in randomly chosen dwellings. The respondents were not requested to show any documents confirming their response. Therefore, the data may not be regarded as strictly reflecting the formal and legal status. In addition, these data, based on sample survey, are vitiated by a random error. The administrative sources (the PESEL register) show that as of 31 December 2014, there were 272 stateless persons among persons having permanent residence in Poland.
The information provided in the concluding observations that more than 8,000 foreigners have undetermined citizenship, is incorrect. Under the National Population and Housing Census of 2011, the citizenship was not determined for 8,800 persons. Non-determination of the citizenship does not mean that a given person has no citizenship or is a foreigner. A significant proportion of persons with undetermined citizenship are the homeless persons who were not asked about their citizenship (the survey of the homeless persons was carried out as a special survey; the survey questionnaire contained only the basic demographic data). The vast majority of these persons have the Polish citizenship.
The Committee on the Rights of the Child’s recommendation that Poland should take measures in order to solve the problem of stateless children and children with undetermined citizenship is erroneous taking into consideration the statistical data provided. It is also unjustified in the light of the legislation in force. The regulations on the citizenship prevent the occurrence of the phenomenon of statelessness among children. According to the Act of 2 April 2009 on the Polish citizenship:
· a minor acquires the Polish citizenship by birth, in case he was born in the territory of the Republic of Poland, and his parents are unknown or they do not have any citizenship, or their citizenship is undetermined,
· a minor acquires the Polish citizenship by virtue of the Act, if he has been found in the territory of the Republic of Poland, and his parents are unknown,
· a minor foreigner, adopted by a person or persons having the Polish citizenship, acquires the Polish citizenship, if full adoption took place before he was 16 years old. In this case, it is assumed that a minor foreigner acquired the Polish citizenship as of the date of birth.

Sections 20 and 21 of the concluding observations 
The Government of the Republic of Poland firmly maintains its position on baby hatches presented during the meeting between the Polish delegation and the Committee on the Rights of the Child on 18 September 2015. The legal provisions in force guarantee the full implementation of Articles 6, 7 and 8 of the Convention on the Rights of the Child (the right to life, the right to know and be cared for by his parents, the right to preserve his identity). 
The Government of the Republic of Poland points out that: 
· there is a support system for families and expectant mothers – in situations where they are not able to cope with the duties associated with that,
· there are specific solutions which could be used in exceptional situations:
· a woman who does not want to or cannot care for her newborn child, may leave the child in the hospital, by submitting a written declaration on this matter,
· parents or a mother, who do not want to reveal their identity, may leave their newborn child in a baby hatch,
· between 2006 and 2015, 85 children were left in baby hatches; it shows that these hatches are used very rarely.
In the Government of the Republic of Poland’s opinion, the baby hatch, although it is the last resort solution, is acceptable, as it guarantees that, in extreme situations, the highest good, i.e. the right of the child to life, is protected. There is a high probability that a woman deprived of a possibility of using the baby hatch will leave her child in a place where the child’s chance to survive would be much lower. Thus, the right of the child to know and be cared for by his parents and to preserve his identity may become groundless.
The Government of the Republic of Poland’s position is fully supported by the Ombudsman for Children, who, in a letter of 28 October 2015 addressed to the Minister of Labour and Social Policy, expressed his concern over the Committee on the Rights of the Child’s position calling Poland to eliminate the baby hatches. The Ombudsman for Children stated that: 
„the so-called baby hatches are not a perfect solution, guaranteeing the full protection of the rights of the child. However, they are an important element complementing the protection of the fundamental right of the child – the right to life. (….) In the information on the activities of the Ombudsman for Children for 2012, section “Comments on the observance of the rights of the child”, I pointed to the need to maintain the baby hatches and opposed the criticism, which had already come from the Committee on the Rights of the Child. I also presented my position concerning the elimination of the baby hatches in the general submission of 31 December 2012, addressed to the Minister of National Education (GAB/500/1/2013/AJ), competent for matters of the Convention on the Rights of the Child. I also expressed my critical position regarding the Committee’s recommendation in direct contact with its members.
I would like to stress that as the Ombudsman for Children I consistently take the position when a conflict between the natural right to life and another right arises, the right to life must be given a priority. This statement also applies to the conflict between the right of the child to know and be cared for by his parents (Article 7 of the Convention) and the right of the child to preserve his identity (Article 8 of the Convention). 
The right of the child to know his biological parents may not be given primacy over the fundamental right to life. Article 6 of Convention on the Rights of the Child says that the States Parties recognise that every child has the inherent right to life.”

Sections 22 and 23 of the concluding observations 
The Committee on the Rights of the Child’s statements on compelling children belonging to religious minorities to participate in the Catholic religion classes and on not including the grades obtained in Islamic religion classes into school certificates are untrue. They are contrary to the legislation and school regime. Despite submitting the explanations on this issue by the Polish delegation at the meeting with the Committee on the Rights of the Child on 18 September 2015, the unfunded statements have been included in the concluding observations.
The Government of the Republic of Poland points out that, pursuant to Article 53(4) of the Constitution of the Republic of Poland, the religion of a church or other legally recognised faith-based organisation may be taught in schools. About 30 churches and faith-based organisations (including faith-based organisations representing Islam) use this right. They organise, in agreement with the authorities managing public schools, the teaching of various religions under the school system, according to the conditions and in the manner laid down in the regulations on school education, in particular the Act of 7 September 1991 on the educational system. 
Participation of a child in the religion classes is voluntary and depends only on the decision of his parents (in lower secondary schools – on the joint decision of parents and a child). None may make a child, against the will of his parents or his own will, participate in the religion classes incompatible with his religion. 
If a student attends the religion classes, including these of Islamic religion, organised within the school system, he has the right to have the grade obtained during the religion classes included into his school report. 
The Government of the Republic of Poland is not aware of any violation of the regulations concerning the teaching of religion at school. 

Sections 24 and 25 of the concluding observations 
The position of Committee on the Rights of the Child’s contained in the concluding observations and regarding inhuman or degrading treatment of children in police emergency youth centres, youth educational centres or youth detention centres is unfounded. In particular, this position is contradicted by the written information presented to the Committee in response to the list of issues relating to the report on implementing the Convention on the Rights of the Child in the years 1999-2010 and during the meeting between the Polish delegation and the Committee on the Rights of the Child on 18 September 2015. 
The Police have not recorded any complaints regarding the torture or other forms of inhuman, degrading treatment or punishment of children. Supervision of the police emergency youth centres takes form of internal control and inspections by the Police representatives for the protection of human rights. The establishments are also inspected by the employees of the Office of the Commissioner for Human Rights (National Preventive Mechanism). In case of suspicion that the establishment employees exceeded their powers, an investigation is conducted by the prosecutor’s office, regardless of the Police. 
With regard to other institutions, between 1 January 2013 and 31 July 2015, 457 proceedings were conducted in relation to the corporal punishment and violence in schools and educational institutions, of which 235 proceedings regarded the improper behaviour of teachers or guardians. 
The results of the procedure:
· abandonment of the proceedings – 208,
· refusal to institute the proceedings – 87,
· drawing up an indictment – 90,
· suspended proceedings – 4,
· procedure completed in another way – 8,
· in progress – 42,
· conditional discontinuation of the proceedings – 11,
· referral of the case to the family and juvenile court – 9.
16 cases concerned children’s homes (institutional form of foster care), 122 – secondary schools, 39 – kindergartens, 34 – educational centres, 23 – other institutions, including emergency shelters for children.
The Act of 30 August 2013 amending the Act on juvenile proceedings and certain other acts specifies the maximum 5-day-long stay of a minor at a police emergency youth centres and this period runs from the moment of informing the minor of the court decision on placing him at the centre.
The catalogue of rewards and punishments applicable to children staying at the police establishments for children is defined in the rules of stay at the establishment (annex to the Regulation of the Minister of the Interior of 4 June 2012 on the premises for detainees or persons brought to sober up, transitional rooms, temporary transitional premises and police emergency youth centres, the rules of stay in these premises, rooms and establishments, and the method of handling video recordings from these premises, rooms and establishments). At the police emergency youth centres, the educational measures are a verbal praise or rebuke. The rebuke is applied towards a minor violating the order of the day and the rules applicable at the establishment as well as showing the improper attitude and behaviour.

Sections 28 and 29 of the concluding observations 
The Committee on the Rights of the Child’s statement that Poland faces challenges in preventing forced marriages of girls in situation of migration as well as refugee and asylum-seeking girls, is unfounded. The relevant information was submitted during the meeting between the Polish delegation and the Committee on the Rights of the Child on 18 September 2015. Because this information has not been taken into account, the Government of the Republic of Poland feels obliged to present the following information. 
The Office for Foreigners has adopted the procedure to be followed in case of receiving the information about contracting or a possibility of contracting marriage with a female minor and in case where a married couple, in which one of the spouses is a minor, comes to the Office for Foreigners.
The procedure in force, of December 2012, has been developed on a basis of experiences arising from the application of the previously applicable procedures. The current procedure specifies what actions must be taken by the officials, in the event of receiving the information about contracting or a possibility of contracting marriage with a female minor. These obligations include, inter alia: immediate notification of the superiors, drawing up an official memo (also provided to the Police), conducting an interview with the parents of a female minor during which they are informed about the legal solutions in force (marriage is invalid due to the age of the spouses, non-binding nature of a marriage contracted before a representative of a faith-based organisation, method of obtaining a court permission to contract a marriage), the consequences of such a marriage for the procedure of granting refugee status. The Office for Foreigners is obliged to inform the court, medical personnel (in order to carry out a medical interview and provide a female minor with psychological care). 
The legislation applicable in Poland does not permit contracting and registration of marriages of persons below the prescribed age. Pursuant to the Act of 25 February 1964 Family and Guardianship Code the fact that the nupturients are below the age of 18 (in exceptional circumstances, when it serves the good of the family – 16 years in case of women), is an absolute reason for the invalidity of a marriage, which means that in case of submitting an application for registering the marriage of minors, the head of the competent registry office shall issue a decision on refusal of registration. 
On the grounds of criminal law, the protection of sexual freedom of children is provided for. It is forbidden to have a sexual intercourse with a minor below the age of 15, to perform other sexual activity towards such a person or to make such a person undergo or perform such activities. Committing such an act is punishable by deprivation of liberty from 2 to 12 years. 

Sections 36a and 37a of the concluding observations 
The Committee on the Rights of the Child’s statement that Poland lacks a framework act on public health that ensures consistency and coordination of existing health-related legislations, contradicts the current legal situation. 
The Constitution of the Republic of Poland guarantees special protection of health of children (Article 68 para. 3) and other legal acts implement this provision. The legal basis for pursuing the intersectoral public health policy is the Act of 11 September 2015 on public health. The Act introduced mechanisms for effective and efficient pursuing of the interministerial and intersectoral public health policy. 

Sections 36f and 37f of the concluding observations 
The Committee on the Rights of the Child’s final remark concerning access of disabled children to health care is groundless, taking into account the situation in Poland.
Disabled children have the same access (right) to health care services as other patients. In addition, the rehabilitation services addressed solely to this group of patients (Regulation of the Minister of Health of 6 November 2013 on guaranteed services with regard to medical rehabilitation, covers rehabilitation of children with developmental disorders and neurological rehabilitation of children) have been singled out. From among the services available to all entitled persons, such as medical rehabilitation (of children and adults); services available only to children have been singled out (out-patient physiotherapy of children, systemic rehabilitation at a centre/day ward for children, stationary systemic rehabilitation for children, stationary pulmonary rehabilitation for children, neurological rehabilitation of children).
Pursuant to construction law, as well as to the Regulation of the Minister of Health of 26 June 2012 on detailed requirements that the facilities and equipment of entities conducting therapeutic activity should meet, all entities conducting therapeutic activities must be equipped with facilities and rooms adapted to the needs of disabled persons, including wheelchair ramps, sanitary and hygiene facilities, additional showers, etc. Similar solutions have been adopted by the National Health Fund to be used within the procedure of contracting health care services; on their virtue additional bonuses are granted to tenderers, who had adapted medical establishments to the needs of persons with disabilities (Ordinance No 3/2014/DSOZ of 23 January 2014 on determining the tender evaluation criteria in the procedure on the conclusion of an agreement for providing health care services – the availability criterion). 

Sections 36g and 37g of the concluding observations
The Committee on the Rights of the Child’s statement on the situation of Roma children living in poverty has neither actual nor legal grounds.
If a child belonging to the Roma minority has the Polish citizenship, he has the same access to services as all other children who have the Polish citizenship, pursuant to the Act of 27 August 2004 on health care services financed from public funds. In other cases, children are covered by health insurance if: 
· they gave been granted the refugee status or subsidiary protection or a temporary residence permit due to the specific circumstances laid down in the Act of 12 December 2013 on foreigners, and their place of residence is in the territory of the Republic of Poland,
· the rules set out in international, bilateral or multilateral agreements so provide.
In the Republic of Poland, citizens have the right to health protection regardless of their financial situation.
In emergency situations and in case of a need to save life, pursuant to the Act of 5 December 1996 on the profession of physician and dentist, a physician is obliged to provide medical aid where the delay in providing such an aid would result in the risk of loss of life, severe personal injury or serious health disorder, as well as in other urgent cases. 
Pursuant to the Act of 5 December 2008 on infections and infectious diseases, all persons staying in the territory of the Republic of Poland for more than 3 months, regardless of the legal basis of stay, must undergo compulsory free protective vaccination. In addition, all persons staying in the territory of the Republic of Poland are required to undergo, inter alia, sanitary procedures, post-exposure preventive application of medicines, sanitary and epidemiological examinations, procedure aimed at taking or delivering material for these examinations, epidemiological surveillance, quarantine, therapy, hospitalisation, isolation. 

Sections 38a and 39a of the concluding observations 
The Committee on the Rights of the Child’s concluding observations concerning the scope of education on sexual and reproductive health go beyond what has been agreed upon by the States and enshrined in the Convention on the Rights of the Child with regard to the child-parents relationships and the right to health. In connection with these remarks and the Committee’s general comment No 4 (2003) “Adolescent Health and Development in the Context of the Convention on the Rights of the Child”, the Government of the Republic of Poland confirms the declaration made at the time of ratification of the Convention on the Rights of the Child, stating: “With respect to article 24, paragraph 2 (f), of the Convention, the Republic of Poland considers that family planning and education services for parents should be in keeping with the principles of morality”.
The Government of the Republic of Poland informs that the contents related to knowledge about sexual life, principles of conscious and responsible parenthood, on value of family, on prenatal phase of life and on methods and means of conscious procreation have been introduced into the curriculum for general education pursuant to the Act of 7 January 1993 on family planning, human foetus protection and the conditions under which the pregnancy may be terminated. The method of conducting the “family life education” classes is laid down in the Regulation of the Minister of National Education of 12 August 1999 on school teaching methods and scope of information taught on sexual life of a man, on principles of conscious and responsible parenthood, on value of family, on prenatal phase of life and on methods and means of conscious procreation, as contained in the curriculum for general education. The amendment to the Regulation adopted in 2012 provided improvement to the conduct of the “family life education” classes.
The curriculum indicates that the contents of the “family life education” must be developed and communicated in a way that takes into account the age, educational needs, cognitive opportunities and sensitivity of students at the given stage of education. The education should be coherent with the other educational and preventive activities of the school, support the educational role of the family, promote the integral aspect of human sexuality, and develop family-, health- and social-oriented attitudes. 
The syllabus of the “family life education” may include the contents going beyond the scope determined in the curriculum for general education. The school headmaster, after consulting the Teachers’ Board, accepts the syllabus to be used in the given school.
Each school year, before starting the “family life education” classes, the teacher conducting these classes, along with the class teacher, conducts at least one information meeting with the parents of the minor students and with the adult students. The teacher is required to provide full information about the objectives and contents of the curriculum proposed, school textbooks and teaching resources. 
The students are required to attend the “family life education” classes, if their parents, legal guardians or adult students themselves did not submit to the school headmaster a written resignation from participating in the classes. 
The evaluation of the “family life education” classes, carried out in 2015 in lower secondary schools and secondary schools by the Institute of Educational Research upon request of the Ministry of National Education, indicated that those classes were positively rated by the students and their parents. 62% of the participating lower secondary school students positively rated the classes and in secondary schools that percentage was 71%. 75% of the lower secondary school students agreed with the statement that the information learned during the classes was useful. According to the majority of the students, the contents presented during the classes were in accordance with their beliefs and values. Two-thirds of the students agreed that the teacher conducting the classes in the lower secondary school was committed and well prepared. 

Sections 38b and 39b of the concluding observations 
The Government of the Republic of Poland states that the interpretation of the Convention on the Rights of the Child’s provisions, as exposed by the Committee on the Rights of the Child in the general comments No 4 (2003) “Adolescent Health and Development in the Context of the Convention on the Rights of the Child”, No 3 (2003) “HIV/AIDS and the Rights of the Child”, No 15 “The Right of the Child to the Enjoyment of the Highest Attainable Standard of Health”, concerning the child-parents relationships and the right to health, goes beyond what has been agreed upon by the States and enshrined in the Convention on the Rights of the Child. 
The Government of the Republic of Poland stresses that the provisions of the Convention on the Rights of the Child’s do not give the Committee on the Rights of the Child any grounds to impose on the States an obligation to introduce into national law the solutions regarding: 
· access to medical advice without the consent of the parents, concealing from the parents the fact of undergoing treatment and seeking for advice, providing the parents with the information about the health status with the consent of the child, access to the information on sexual and reproductive health without the consent of the parents,
· access to services with regard to procreative health, including contraception and safe abortion, without the consent of the parents,
· conditions under which the pregnancy may be terminated, including access to safe abortion irrespective whether the abortion is legal or illegal in a given country.
The recommendation on making the conditions under which the pregnancy may be terminated less rigid is also inconsistent with the provisions of the final document of the Conference on population and development (Cairo, 1994), according to which (Sections 8.25) „In no case should abortion be promoted as a method of family planning. All Governments and relevant intergovernmental and non-governmental organizations are urged to strengthen their commitment to women’s health, to deal with the health impact of unsafe abortion as a major public health concern and to reduce the recourse to abortion through expanded and improved family-planning services. (…) Any measures or changes related to abortion within the health system can only be determined at the national or local level according to the national legislative process.”
In this context, Poland confirms the declarations made at the time of ratification to the Convention on the Rights of the Child by Poland, with the wording as follows:
1. The Republic of Poland considers that a child's rights as defined in the Convention, in particular the rights defined in articles 12 to 16, shall be exercised with respect for parental authority, in accordance with Polish customs and traditions regarding the place of the child within and outside the family.
2. With respect to article 24, paragraph 2 (f), of the Convention, the Republic of Poland considers that family planning and education services for parents should be in keeping with the principles of morality.
The Act on family planning, human foetus protection and the conditions under which the pregnancy may be terminated recognises the right to decide on having children in a responsible manner and imposes on the State an obligation to allow for decision-making in this regard. The government administration as well as local authorities, within their competence, is obliged to provide citizens with easy access to the methods and means of conscious procreation. The Act of 27 August 2004 on health care services financed from public funds and the Regulation of the Minister of Health of 6 November 2013 on guaranteed services with regard to outpatient specialist care shall provide health care for women, including specialist health care services with regard to gynaecology and obstetrics (gynaecological and obstetric advice and gynaecological and obstetric advice for girls, within the framework of advice, procreative care is provided, including the selection of appropriate contraceptives). The patient has the right to choose the health care provider for outpatient specialist services.
As regards providing health care services, including those regarding procreative health, pursuant to the Act of 5 December 1996 on the profession of physician and dentist, a physician may examine a patient or provide other health care services, subject to the exceptions provided for in the Act, after the consent of the patient. If the patient is a minor, the consent of his or her legal representative is required, and if the patient does not have a legal representative or it is not possible to contact him, the permission of the guardianship court is required. If there is a need to examine a minor, the consent for carrying out examination may also be expressed by the actual guardian. If the patient is 16 years old, his consent is also required. If a minor, who is 16 years old and has sufficient discernment, opposes medical activities, in addition to the consent of his legal representative or actual guardian, or in case where they do not give their consent, the permission of the guardianship court is required. 
The age limit of the patient’s independent consent for health care services is directly linked to the regulations regarding parental authority exercised by the parents, as contained in the Family and Guardianship Code, as well as it corresponds to the requirements of safety and health protection of the minor patient. 
The legitimacy of these solutions is confirmed by the judgment of the Constitutional Court of 11 October 2011 (case file ref. K16/10), which ruled on the conformity of the existing legal solutions with the Constitution of the Republic of Poland and the Convention on the Rights of the Child. 
The detailed information in this respect has been presented as a response to the list of issues in relation to the report on implementing the Convention on the Rights of the Child in the years 1999-2010 (Sections 86-89 and Sections 15-18 of the annex).

Sections 42c and 43c of the concluding observations 
Despite having provided the Committee on the Rights of the Child, during the meeting between the Polish delegation and the Committee on the Rights of the Child on 18 September 2015, with the explanations on the alleged stigmatisation and discrimination of children with HIV/AIDS, the unfounded statements on that issue have been included in the concluding observations.
In Polish kindergartens and schools, there are no organisational solutions enabling or sanctioning any “separation” of chronically ill children (including those infected with HIV/AIDS) from other students. 

Sections 42d and 43d of the concluding observations 
The statement presented by the Committee on the Rights of the Child and related to limited access of children in guarded centres to education is not founded. 
The Government of the Republic of Poland makes clear that the children of persons applying for refugee status, including those placed with their families in the centres for foreigners supervised by the Office for Foreigners, are guaranteed full access to education, on the same basis as applicable for the Polish citizens. They may attend public schools. 
The situation differs as concerns children placed with their families, pursuant to a judgment of the court, in the Border Guard guarded centres. Neither adults nor children may leave these centres, thus, children may not attend public schools. Therefore, in 2012 the Border Guard signed with the school managing authorities the agreements for cooperation in the field of education of foreigners placed in the guarded centres (3 centres adapted to the stay of families with children). The school classes include, first of all, teaching of the Polish language. The curricula are developed by teachers who adapt them to the degree of knowledge of the language, as well as knowledge and skills of the students with regard to mathematics, physics and geography and a foreign language. The curricula are adapted to the transitional, usually brief, stay at the guarded centre.
In response to the list of issues in relation to the report on implementing the Convention on the Rights of the Child in the years 1999-2010 (section 25), the detailed information on the implementation of compulsory education has been provided.

Sections 44b and 45b of the concluding observations
The Committee on the Rights of the Child’s statement about the absence of procedures for providing the information to asylum seekers, including children, is incorrect.
Pursuant to the Act of 13 June 2003 on granting protection to foreigners within the territory of the Republic of Poland, a foreigner, at a border crossing, in a guarded centre and a detention centre for foreigners, has access to information, in a language he understands, about a possibility of submitting an application for international protection and using the assistance from an interpreter. The Border Guard is required to inform the applicant, in a language he understands, about, inter alia, the rules and manner of conduct in granting international protection, his rights, obligations and consequences of not meeting them as well as the consequences of the explicit and implicit withdrawal of the application for international protection, a possibility of giving consent for providing a representative of the Office of the United Nations High Commissioner for Refugees with the information about the procedure on granting him the international protection and reviewing the case files and taking notes and copies of these files as well as about the organisations providing assistance to foreigners.
The Office for Foreigners organises information meetings for foreigners who have submitted applications for international protection. The foreigners also receive the leaflets “Poland - getting started”. The meetings are held every day for the newcomers, adults and adolescents, in Russian or English. 
The Border Guard, at the request or with the consent of the applicant, provides the representatives of international organisations or non-governmental organisations assisting foreigners, with access to the applicant who has applied for international protection at the border crossing. 

Sections 50a and 51a of the concluding observations
The Committee on the Rights of the Child’s statement, that existing law does not ensure that identified victims of human trafficking are not penalized for acts committed as a direct result of being subjected to trafficking, in not correct. The conclusions and recommendations included in the Committee’s opinion and related to the protection of child victims of human trafficking show that the Committee did not consider the national legal regulations in a comprehensive manner.
The Government of the Republic of Poland informs that, admittedly, there are no regulations guaranteeing explicitly the non-punishment of victims for acts committed as a direct result of being subjected to human trafficking, but the applicable regulations provide a basis for non-punishment of a victim of human trafficking whose behaviour met the features of a prohibited act.
Where physical or mental coercion is applied towards the victim (for example: torture, threat) in order to compel him to act in a specific manner, the legal assessment of the behaviour of such a person is based on the exclusion of guilt, i.e. Article 26 of the Act of 6 June 1997 Penal Code, that is, the justification of highest necessity, which gives a possibility to discontinue or refuse to initiate the proceedings pursuant to Article 17 §1(2) of the Act of 6 June 1997 Code of Criminal Procedure. In addition, the possibility of regarding a specific act as a crime is determined by the degree of its social harm, in assessing of which are taken into account, inter alia, the form of intention, perpetrator’s motivation and the circumstances of committing the act (Article 115 § 2 of the Penal Code). 
A crime is also not committed by a person to whom, at the time of committing the act, the guilt may not be attributed (Article 1 § 3 of the Penal Code). The circumstance excluding the guilt is, inter alia, the “abnormal motivating situation associated with fear”. In addition, “the state of strong excitement, when a man may not receive new information necessary for mental control, for example, in a state of shock caused by a sharp experience or in a state of terror”, is assessed in the categories of the absence of the features of the act. Absolute force, consisting in using physical violence to the person and entirely ruling out decision-making, excludes the possibility of regarding the perpetrator’s behaviour as the act. 
Therefore, depending on the actual circumstances, the behaviour of the intimidated victim of human trafficking can be considered in categories excluding the act (absence of the features of the act), excluding the guilt or excluding the illegality of the act.
The Penal Code also provides for a possibility of applying the extraordinary mitigation of punishment by the court, if even the lowest punishment for the crime was disproportionately severe (Article 60 § 2 of the Penal Code). This solution allows the court to take into account the extraordinary circumstances and on their basis, based on the principles of equity, impose a punishment less severe than that provided for in the regulations.
All these institutions – considered collectively – create a system guaranteeing that victims of human trafficking shall not be held liable for the acts to committing of which they have been forced or impelled by the perpetrators of human trafficking. 
In 2014, the Prosecutor General issued “Guidelines on conducting preparatory proceedings in cases of human trafficking” which recommend the prosecutors to consider each case of committing the prohibited act by the victim of human trafficking in terms of the degree of social harm of the act, in particular taking into account the perpetrator’s motivation: demonstration of a close link between the act and the crime of human trafficking and determination of the circumstances in which it has been committed, including the determination whether there are grounds for discontinuing or abandoning instituting the proceedings.
In order to respect the rights of victims of human trafficking, the Border Guard Headquarters recommended in 2015 that all Border Guard units should carefully examine each case involving foreigners in terms of their possible exploitation, and, in case when foreigners –potential victims of human trafficking – have committed a crime, it is necessary for these units to consider submitting to the prosecutor’s office applications for discontinuing the criminal proceedings or to consider the discontinuation of the proceedings against the victims on their own and then to submit to the prosecutor’s office the applications for approving the discontinuation. 

Sections 50d and 51d of the concluding observations
The Committee on the Rights of the Child’s statement that there is no public service to provide specialized care and support for child victims of human trafficking is not true. 
The information on this issue has been included into the responses to the list of issues in relation to the report on implementing the Convention on the Rights of the Child in the years 1999-2010 (sections 138-140 and 146-154).
The Government of the Republic of Poland indicates that minor victims of human trafficking are provided with care on the part of the National Consulting and Intervention Centre for the Victims of Trafficking financed from the State budget. The main tasks of the Centre are informal identification of victims of human trafficking, intervention, organising of safe shelter, provision of medical, legal, psychological aid, assistance of an interpreter, preventive advice and consultation for institutions and individuals.
In case of teenage girls (over 16 years of age), the National Consulting and Intervention Centre for the Victims of Trafficking, with the consent of the court, may place them in shelters, while in case of younger children and boys – the Centre provides them with secure accommodation at educational care facilities. There are several properly prepared facilities, which may accommodate and take care of minor victims. However, even in such cases, the employees of the centre shall support and supervise the system of custody, providing the child with additional specialist assistance, for example, of a psychologist, an interpreter. 
In the years 2012-2014, the employees of the National Consulting and Intervention Centre for the Victims of Trafficking provided consultation and assistance to 80 persons below 18 years of age. The children cared by the Centre most often used material support in the form of clothes, footwear, food, safe shelter, transport. Occasionally, their needs related to medical intervention, legal consultations, assistance of an interpreter. 
The National Consulting and Intervention Centre for the Victims of Trafficking has the appropriately trained and experienced employees, cooperates with many institutions and organisations with regard to supporting minors victims of human trafficking.
The Border Guard participated in the years 2009-2013 in the programmes carried out in the selected voivodships, which aimed at combating and preventing trafficking of minor victims. The guidelines on the identification, rules and procedures in case of finding a minor victim have been developed. In addition, there is the training system for the Border Guard officer with regard to combating human trafficking. 

Sections 56a and 57a of the concluding observations 
The Committee on the Rights of the Child’s statement that, in criminal proceedings for the crimes concerning sexual exploitation of the child, the burden of proof tends to be placed on the child victims rather than offenders, is wholly unfounded. The conclusions and recommendations included in the Committee’s opinion and related to the burden of proof in the criminal proceedings show that the Committee did not consider the national legal regulations in a comprehensive manner.
The existing legal regulations impose on the prosecutor (not on the victim – as stated in Sections 56a of the Committee’s observations) an obligation to prove the fact of committing a punishable act and the guilt of the accused. These regulations implement the guiding principle of the Polish legal order, which is the presumption of innocence. The place and role of the above rule are reflected by its inclusion into the Polish Constitution, in Article 42(3).
The principle of the presumption of innocence is also related to the prohibition of self-incrimination. The Committee’s recommendation to reverse the burden of proof by placing it on the offender would be in contradiction with the national regulations in force (in this case, the judgment of the Constitutional Court of 27 June 2008 case ref. K 52/07), as well as with the international regulations. This prohibition is one of the fundamental standards applicable in criminal law proceedings. It has been stated explicitly in the International Covenant on Civil and Political Rights. Article 14(3)(g) of the Covenant stipulates that: “In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality: (...) g) not to be compelled to testify against himself or to confess guilt”. The principle of the presumption of innocence has also been expressed in the European Convention for the Protection of Human Rights and Fundamental Freedoms (Article 6 (2)). The prohibition against self-incrimination is, in the light of the case-law of the European Court of Human Rights, an essential element of the right to the fair judicial procedure in criminal matters, as guaranteed in the Convention.
For the above reasons, the observation of the Committee concerning the reverse of the burden of proof by placing it on the person accused of a crime consisting in sexual abuse of a child would violate the fundamental national and international standards for the protection of human rights.
1
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Sections


 


10 


and


 


11 


of the 


concluding observations


 


 


The 


Government of the Republic of Poland


 


points out that the decision on 


the mechanism for 


implementing the 


Convention on the Rights of the Child


, including coordination of its 


implementation, is left 


at the discretion


 


of the States


-


P


arties. 


The 


Convention on the Rights of 


the Child


 


does not impose 


an


 


obligation to establish 


an


 


“


appropriate institutional mechanism


, 


at 


a


 


high interministerial 


level


, w


ith 


a 


clear


 


mandate and sufficient authority to 


coordinate all 


activities relat


ing


 


to the implementation of the Convention at the


 


c


r


oss


-


sectoral, national, 


regional and local levels


”


.


 


At


 


the meeting


 


with 


the 


Committee on the Rights of the Child


 


on 18 September 2015


, 


the 


Polish delegation 


presented 


the 


detailed information 


on


 


coordination of the implementation of 


the 


Convention on the Right


s of the Child


. The mechanism is


 


the same as for


 


implement


ation


 


of 


other international 


human rights 


treaties


 


Poland


 


is 


party to


. This syste


m reflects the legal 


framework 


and


 


organis


ational


 


assumptions


 


of 


S


tate


 


administration and guarantees the 


effective implementation of international 


treaties 


by 


the Republic of 


Poland.


 


 


Sections


 


18 


and


 


19 


of the 


concluding observations


 


 


The data 


showing 


2,000 stateless persons living in Poland, provided


 


by the 


Committee on the 


Rights of the Child


 


in the 


concluding observations


,


 


are derived from a 


sample survey carried 


out under the National Populat


ion and Housing Census in 2011 and not, 


as 


indicated 


by the 


Committee, in 2014. 


 


Under the National Population and Housing Census 


of


 


2011


, the


 


information, incl


uding 


that 


about the 


citizenship


, 


was


 


obtained from 


persons


 


living in randomly 


chosen


 


dwellings


. 


The 


r


espondents 


were not requested to show any documents confirming the


ir


 


response


. 


The


refore, 


the


 


data may not


 


be regarded as 


strictly 


reflecting the formal


 


a


nd legal


 


status. In addition, 


these data, 


based on 


sample 


survey, are 


vitiated b


y


 


a 


random error. 


T


he a


dministrative sources 


(the 


PESEL


 


register) 


show 


that as 


of


 


31 December 2014, 


there were 272 stateless persons 


among 


persons 


having 


permanent residence


 


in Poland


.


 


The information provided in the 


concluding observations


 


that more than 


8,000 foreign


ers have 


un


determined


 


citizenship


, is 


incorrect


. Under the National Population and Housing Census 


of


 


2011, 


the 


citizenship


 


was not 


determined


 


for 8,800 persons. 


Non


-


determination


 


of 


the 


citizenship


 


does not mean that a given person has 


no 


citizenship


 


or 


is 


a foreigner. A 


significant proportion of persons 


w


ith undetermined 


citizenship


 


are


 


the homeless


 


persons 


who 


were not


 


asked 


about their 


citizenship


 


(the 


survey of the


 


homeless 


persons 


was carried out as 


a 


special


 


survey;


 


the


 


survey 


questionnaire contained 


only the basic demographic data). The 


vast majority of these 


persons have the


 


Polish 


citizenship


.


 


The 


Committee on the Rights of the Chi


ld


’s recommendation


 


that Poland 


should 


take 


measures in order to solve the problem of stateless children and children 


with un


determined


 


citizenship is 


erroneous


 


taking into consideration 


the statistical data


 


provided


. It is also 


unjustified


 


in the light of


 


the 


legislation


 


in force


. 


The 


regulations


 


on the citizenship 


prevent
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