[bookmark: _GoBack][image: ]

BRIEFING ON MALTA FOR THE HUMAN RIGHTS COMMITTEE, COUNTRY REPORT TASK FORCE, 110th session (Mar 2014)
From Dr Sharon Owen, Research Coordinator, Global Initiative
info@endcorporalpunishment.org 

1 The human rights obligation to prohibit corporal punishment
1.1 The legality and practice of corporal punishment of children breaches their fundamental rights to respect for their human dignity and physical integrity and to equal protection under the law, and the right not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment – rights guaranteed in the International Covenant on Civil and Political Rights and other international human rights instruments.This briefing describes the legality of corporal punishment of children in Malta. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Study on Violence against Children, the repeated recommendations to Malta by the Committee on the Rights of the Child and other treaty bodies, and the recommendation to prohibit made during the Universal Periodic Reviews in 2009 and 2013, we hope the Human Rights Committee will:
· raise the issue of corporal punishment of children in its List of Issues for Malta, in particular asking what measures are being taken to explicitly prohibit corporal punishment in the home and all other settings, and
· recommend to Malta, following its examination of the state party’s second report, that legislation is enacted which clearly prohibits all corporal punishment of children in all settings, including through explicit repeal of the “reasonable chastisement” defence.



2 Legality of corporal punishment of children in Malta
2.1 Corporal punishment of children in Malta is unlawful in schools and in the penal system (though it is not explicitly prohibited), but “reasonable chastisement” is permitted in the home, alternative care settings and day care. The Government has recently – but not always – argued that “reasonable chastisement” does not mean corporal punishment; it has also expressed a willingness to reform the law to prohibit all corporal punishment.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]2.2 Home (lawful): Legal confirmation of the “right” of parents to impose “reasonable chastisement” is found in the Civil Code 1870, which states that a parent may be deprived of the rights of parental authority “if the parent, exceeding the bounds of reasonable chastisement, ill-treats the child, or neglects his education” (article 154), and the Criminal Code 1854, which makes it an offence for a person who “being authorized to correct any other person, exceeds the bounds of moderation” (article 339).
2.3 In 2000, the Maltese Government informed the Committee on the Rights of the Child that “‘reasonable’ chastisement was indeed permitted within the family, but would no longer be once the Children Act had been adopted”.[footnoteRef:1] The Children Act was at the time being drafted by the Department for Children and Family Services; this Act was never enacted and “reasonable chastisement” remains on the statute book. In 2013, the Government asserted to the Committee on the Rights of the Child that the concept of “reasonable chastisement” does not mean that Maltese law allows corporal punishment, because corporal punishment is unlawful under the Criminal Code prohibition of assault and of causing bodily harm.[footnoteRef:2] Nevertheless, the Government Head of Delegation Mr Frans Borg, Permanent Secretary, Ministry for Justice, Dialogue and the Family, confirmed to the Committee that “if further clarification of the law was required, he would inform the capital of the need to amend the law to make it clear that corporal punishment was prohibited everywhere”.[footnoteRef:3] In reporting to the Universal Periodic Review later in the same year, the Government again asserted that the Civil Code reference to “the bounds of reasonable chastisement” does not make corporal punishment lawful.[footnoteRef:4] Yet it is notable that in the state party’s second report to the Human Rights Committee, which the Committee is shortly to examine, corporal punishment is not included in the list of protections for children in the Criminal Code.[footnoteRef:5] [1:  2 June 2000, CRC/C/SR.633, Summary record of 633rd meeting, paras. 50 and 53]  [2:  21 January 2013, CRC/C/MLT/Q/2/Add.1, Reply to list of issues, paras. 73 and 74]  [3:  23 January 2013, CRC/C/SR.1763, Summary record of 1763rd meeting, para. 8]  [4:  23 July 2013, A/HRC/WG.6/17/MLT/1, National report to the UPR, para. 110]  [5:  7 December 2012, CCPR/C/MLT/2, Second state party report, para. 369] 

2.4 The Office of the Commissioner for Children has long advocated law reform to prohibit corporal punishment. Its “Manifesto for Children” published in 2007-2008 clearly states: “(7) Not all corporal punishment is prohibited by law…. Measures should be taken to explicitly prohibit any use of corporal punishment, in favour of positive and non-violent forms of discipline.” Its 2013 Manifesto confirms that the law on reasonable chastisement can lead to cases of physical abuse being interpreted as reasonable punishment and recommends that the law be amended so as to specify that reasonable punishment must exclude beating children (section 3.2.2).
2.5 Alternative care settings (lawful): Corporal punishment is lawful under the provisions for “reasonable chastisement”. Neither the Children and Young Persons (Care Orders) Regulations 1985 nor the Foster Care Act 2007 prohibit corporal punishment.
2.6 Day care (lawful): Corporal punishment is possibly considered unlawful in preschool provision under education law but it is not prohibited in other forms of early childhood care and in day care for older children, where “reasonable chastisement” is permitted.
[bookmark: OLE_LINK9][bookmark: OLE_LINK10][bookmark: OLE_LINK52][bookmark: OLE_LINK53][bookmark: OLE_LINK3][bookmark: OLE_LINK4]2.7 Schools (no explicit prohibition): Corporal punishment is considered unlawful in schools, but there is no explicit prohibition. Article 62 of the Education Act 1988 (amended 2006) addresses good behaviour and discipline in schools and makes no provision for corporal punishment, but does not explicitly prohibit it. There is no explicit prohibition of corporal punishment in the Teachers (Code of Behaviours) Regulations 1988.
2.8 Penal institutions (?unlawful): Corporal punishment is considered unlawful as a disciplinary measure in penal institutions, but we have been unable to identify prohibiting legislation.
2.9 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law.

3 Recommendations by human rights treaty monitoring bodies and during the UPR
3.1 CRC: The Committee on the Rights of the Child has twice recommended that corporal punishment of children in Malta be explicitly prohibited in the home and other settings – in its concluding observations on the initial report in 2000[footnoteRef:6] and on the second report in 2013.[footnoteRef:7] [6:  28 June 2000, CRC/C/15/Add.129, Concluding observations on initial report, paras. 29 and 30]  [7:  29 January 2013, CRC/C/MLT/CO/2 Advance Unedited Version, Concluding observations on second report, paras. 8, 9, 36 and 37] 

3.2 CESCR: In 2004, the Committee on Economic, Social and Cultural Rights recommended prohibition of corporal punishment in the family in Malta.[footnoteRef:8] [8:  26 November 2004, E/C.1/1/Add.101, Concluding observations on initial report, paras. 22 and 40] 

3.3 ECSR: In 2005 and again in 2012, the European Committee of Social Rights concluded that the situation in Malta is not in conformity with the Revised Social Charter because corporal punishment is not prohibited.[footnoteRef:9] [9:  March 2005, Conclusions XVII-2; January 2012, Conclusions 2011] 

3.4 UPR: Malta was reviewed in the first cycle Universal Periodic Review in 2009 (session 5). The Government rejected the recommendation to prohibit corporal punishment including “reasonable chastisement”, stating that Maltese law does not permit corporal punishment and any chastisement that bodily harm is an offence against the person.[footnoteRef:10] The second cycle UPR took place in 2013 (session 17). The Government has not yet responded to the recommendation to prohibit all corporal punishment of children.[footnoteRef:11] [10:  23 September 2009, A/HRC/12/7/Add.1/Rev.2, Report of the working group: Addendum, para. 22]  [11:  1 November 2013, A/HRC/WG.6/17/L.15 Unedited Version, Draft report of the working group, para. 102(72)] 
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