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Committee on the Rights of the Child
		Replies of Afghanistan to the list of issues in relation to its report submitted under article 8 (1) of the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict[footnoteRef:2]* [2: 	*	The present document is being issued without formal editing.] 

 [Date received: 28 July 2021]


		Reply to paragraph 2 of the list of issues in relation to the report submitted by Afghanistan (CRC/C/OPAC/AFG/Q/1)
1. Referring to the article seven of its constitution, the Islamic Republic of Afghanistan is obligated to preserve the International Human Rights Instruments. Based on this principle the Law on Codification and Application of legislative documents put the Human Rights Treaties as source of legislative documents. Therefore, the provision of the Optional Protocol on the Convention on the Rights of the Child on involvement of children in armed conflict has been incorporated in the various  Laws and regulations as the Juvenile Delinquency law 2006, the law on the prevention of children recruitment in the military units 2015, the Law on Protection of the Child Rights 2018, the law on children custody 2014, the Labor law 2008 which set the limit for children labor, and the Penal Code 2018 that criminalize the recruitment and use of children in armed conflict.
2. Furthermore, based on various regulations, practices and policies codified by different governmental organizations recruitment and use of children is forbidden unless they are attained full completion of 18 years old. Therefore, all children who were existed before criminalization of the recruitment and use of children in the security and defense forces were discharged subsequently.  Currently, there is no children in the security and defense forces of Afghanistan.
3. Based on article 131 of the Afghan Constitution, the courts are obligated to refer to the Constitution’s provisions and other legislatives in place while proceeding the judicial cases. Therefore, the courts shall refer to the applicable laws while adjudicating all referred cases.
		Reply to paragraph 3 of the list of issues
4. Implementation of the Optional Protocol’s provisions is responsibility of all relevant entities. Planning and oversight the implementation of child protection programs is bestowed to the National Commission on Children Rights Protection presided over by the Second-Vice President Office. The Ministry of Labour and Social Affairs coordinate the Children Rights issues with all relevant stakeholders as a secretariat of the said Commission. 
5. Based on the regulation on Human Rights Support within the Government departments, the Human Rights Support Department of the Ministry of Justice is obliged to follow up the implementation of the International Human Rights Instruments including the Optional Protocol provisions with the relevant governmental departments. 
		Reply to paragraph 4 (a) of the list of issues
6. Based on the data provided by the Judicial Sector during 2020, they had received 1029 cases of juvenile delinquency including involvement in terrorist activities as 28 children acquitted were charged by breach of law, 101 children were handover to their families after receiving judicial recommendation, 758 children were confined to children rehabilitation centers for breach of law as well as 142 children were received alternative to confinement facilities.
		Reply to paragraph 4 (b) of the list of issues
7. 62 children belong to ISIS families are staying along with their mothers in female prison. Based on article 78 of the Law on Administration of the Confinement Facilities, the prison’s authority is responsible to provide facilities for children under seven years to stay with their mothers in prisons. After their seventh year the children are transferred to the government- run Orphanages. The prison authorities manage the children’s visit with their mothers based on the said article. 
		Reply to paragraph 4 (c) of the list of issues
8. Children who are belonging to the anti-government military groups are captured during military operation transfer to the Children Rehabilitation Center for judicial proceeding after primary questioning by the Security and Defense Forces. Based on article 76 of the Children Protection Law, the Security and Defense approach to the captured children during hostilities is protective and tries to take the best interest of child into account if they bear the criminal liability. The judicial sector proceeds the accused children’s cases taking into account humanitarian law standards and without any discrimination. To prevent keeping children in security detention centers several military orders had been issued so far which indicate no central and provincial authority is allowed to keep the children in security-run detention centers. Such children are swiftly transferred to the Children Rehabilitation Centers. 
		Reply to paragraph 5 of the list of issues
9. In response to above: Children who are at their sixteenth are eligible to join the military school. The students can leave the school at any time and pursue their schooling in public schools. Children do not participate in hostilities under any condition. The complaint procedure is in place and children who are victim of bullying and violation of their rights can lodge their complaints. 
		Reply to paragraph 6 (a) of the list of issues
10. Protection of civil rights and freedoms and the last two decades achievements are top priority of the Afghan government in negotiation with the Taliban. As the negotiation did not enter in substantiative phase, these issues are still pending.
		Reply to paragraph 6 (b) of the list of issues
11. The Taliban and other anti-government armed groups do not preserve International Human Rights Instruments including the children rights and use the children in armed conflict in huge numbers. 
		Reply to paragraph 6 (c) of the list of issues
12. The government publicizes the issue of prohibition of recruitment and use of children in armed conflict through holding seminars, workshops and the mass media.
13. The Ministry of Defense: During 2010-2020, this ministry holds 25-30 seminars about human rights and international humanitarian law that more than 50 male and female personnel of the Ministry of Defense participate in each session. Since, 2010, more than 13500 personnel of the Ministry has learned about the said issues. 
14. Ministry of Hajj and Pilgrimage: During 2020, the Ministry of Hajj and Pilgrimage has issued five Fatvas (Religious guidance) on prevention of recruitment and use of children in armed conflict as well as the scholars raise awareness in weekly prayers on the prevention of children involvement in armed conflict. The ministry has published the Jumaa Prayers (Weekly Prayers) Speeches in two volumes in 1100 pages in official languages of Dari and Pashto and disseminated them among personnel of National Army and Police Forces in 4000 copies. The Ministry of Hajj also dispatch religious scholars to the Ministry of Defense and Ministry of Interior twice each week to preach among military forces about the prevention of recruitment and use of children in armed conflict. 
15.  Ministry of Interior: The Ministry of Interior has included the children’s rights issues into curriculum of Police Academy to teach to newly recruited officers.
16. The General Directorate of National Security:  during 2020, the General Directorate of National Security has conducted several workshops to raise awareness among its staff on the Children Rights issues. The teaching subjects are including the international treaties and provisions national laws concerning children rights. During 2020, 115 educational workshops are conducted by the National Security departments in Kabul and provincial centers which 7938 security personnel benefited from such courses. A five days workshop on protection of children rights has been conducted for central and provincial monitoring officers of National Security department.
		Reply to paragraph 6 (d) of the list of issues
17. The Afghan government cooperate with all international organizations tasked with protection of children rights as well as closely worked with International Committee of the Red Cross.
		Reply to paragraph 6 (e) of the list of issues
18. During the COVID-19 lockdown the Ministry of Public Health has provided the children with the medical consultancy through toll free number 120, from 1 April 2020- 1 April 2021, 24898 children have received consultancy which includes 18529 contacts on COVID 19, 3846 cases of reproductive health, 2502 cases of domestic violence and 22 cases of HIV.
19. The Ministry of Labor and Social Affairs has surveyed 1400 families during Covid-19 lockdown and identified 886 families as vulnerable. Then they provided financial assistance around USD 200 for each family two separate time as well as they provided medical kit for prevention of the Covid-19 infection. 200 families had received around USD 80 each during the lockdown, the ministry also surveyed 450 families in provinces of Wardak, Kapisa and Bamyan which 240 families received financial assistances accordingly.
		Reply to paragraph 7 (a) of the list of issues
20. Based on official figure of the Security and Defense forces of Afghanistan and the penal code provisions, recruitment and use of children in armed forces are forbidden, there is no children in Afghan National Police. Based on claim of some reports by non-governmental organizations on presence of children in police forces in Helmand Province a delegation was tasked to investigate the issue, then the delegation reported there is no children in the police forces of Helmand province. 
21. It is worth mentioning that, based on continuous efforts made by the Islamic Republic of Afghanistan on prevention of recruitment and use of children in armed conflict the National Police of Afghanistan excluded of the shame list annexes to the annual report of General Secretary of the United Nations on 6 May 2021.
		Reply to paragraph 7 (b) of the list of issues
22. Based on laws and regulations of the Afghanistan the sexual violence against children is prohibited and the perpetrator shall receive punishment. The articles 636-642 of the penal code are related to the rape and its punishment. The consent of victim under 18 years old is not legally binding and the perpetrator shall convict to prison for period of 16-20 years. Based on the report by the Ministry of Interior two cases of sexual violence against children were identified involving seven police forces. The accused police forces then referred to judicial sector for further judicial process. Based on data provided by the Attorney General Office during the last three years the number of sexual violence, sell of children and sexual abuse against children were prosecuted are as followings.
	Number
	Year
	No. of prosecuted cases
	Type of crime

	1
	2018
	31
	Sexual violence against children 

	2
	2019
	39
	…

	3
	2020
	29
	…


		Bacha bazi and sexual abuse of children
	Number 
	Year
	No. of cases prosecuted
	Type of crime

	1
	2018
	6
	Bacha bazi and sexual abuse 

	2
	2019
	64
	…

	3
	2020
	12
	…



23. There are 205 criminals who were convicted to confinement facilities by courts due to sexual abuse of children. These criminals are ordinary citizens but not the military personals. 
		Reply to paragraph 7 (c) of the list of issues
24. The Ministry of Interior rejects the claims of military use of schools by the police forces and needs the further clarifications by those that raised such claims. The ministry denounces the military use of schools once again and declares there is no use of schools and medical facilities by the police forces, but they protect such protected premises. 
		Reply to paragraph 7 (d) of the list of issues
25. One of prominent causes of the children killing and maiming is anti-personal mines and remnants of war. To prevent such incidents the military experts of the Ministry of Defense has confiscated 10051 anti-personal mines and defuse them during 2020. Furthermore, the ministry of interior has found and defused 1391 anti-personal mines during 2020. This ministry has confiscated 6 suicide- waistcoat, 10982 bomb remote control and 3950 kg. of Aluminum Nitrite that being used to make bombs.
		Reply to paragraph 8 of the list of issues
26. The articles No. 1,2 and 4 of the Optional Protocol has codified in various regulations in place in Afghanistan as article 6 of the recruitment of military officers 2016 and article 5 of recruitment in police, security forces and other military units 2014, and other various regulations codified by the relevant ministries the recruitment age for military personals are completion of 18 years old. Hence, the Afghan laws set the age limitation one year above the optional protocol by criminalization of recruitment underage. 
27. Regarding the article 2 of the Optional protocol the legal stands of Afghanistan is crystal clear and prohibit the forceful recruitment. Based on applicable laws those who completed their 18 years and are not above the 35 years can join the military services. Based on article 605 of the Penal Code, recruitment of children in military services or supportive roles is prohibited.
		Reply to paragraph 8 (a) of the list of issues
28. Based on article 605 of the penal code the material element of the recruitment of children in military and/or supportive services is getting the child into military services or supportive roles for military purpose. Based on military order no.8 of the ministry of interior 2010, the recruitment of children below completion of 18 years old and above the 35 year is forbidden in military services and the person who violate the law shall receive the punishment. Based on article 4 of the law on prevention of children recruitment in military services 2014[footnoteRef:3] if the military personals recruit a child, the perpetrator shall receive one year in prison.  [3: 		By adoption of penal code in 2018, and refer to its article 916 this law is nullified now and its provisions is incorporated in to articles 605-608 of the penal code.] 

		Reply to paragraph 8 (b) of the list of issues
29. The recruitment of children in military ranks are prohibited and punishable by the law. If military personnel recruit a child into military unit, he/she shall receive short imprisonment period (three months up to one year in prison). The maximum penalty (one to five years imprisonment) shall impose on a person who facilitate the recruitment of children in military unit trough falsified documents.  If military personnel knowingly let a child to serve in a military unit, he/she shall receive three months to one year imprisonment. (Article 608 of Penal Code). 
		Reply to paragraph 8 (c) of the list of issues
30. Based on applicable laws of Afghanistan recruitment and use of children in military units is forbidden. In practice the law is strictly preserved by the military officials. Therefore, until now there is no case of such violation is ever registered so far. 
		Reply to paragraph 8 (d) of the list of issues
31. Based on article 124 of the Penal Code, if the military in charge person is obliged to obey the orders and has no rights to object, the immediate officer shall bear the responsibility, if such order breaches the law resulting in crime. The subordinate person has no criminal liability unless otherwise in crimes are resulted in Genocide, the Crimes against humanity, War crimes and torture. Therefore, the orders of immediate officer are not legally binding. 
		Reply to paragraph 8 (e) of the list of issues
32. There is no legal limitation for application of the Optional protocol provisions. Based on legal provisions in place in Afghanistan, recruitment and use of children in military services or directly involvement in military campaign is prohibited for children. Recruitment in military units is not legal unless the candidate completes its 18-year-old and not above the 35 years old. Hence, the provisions of the Optional protocol are incorporated in to municipal laws and there is no limitation for realization of the Optional protocol provisions.
		Reply to paragraph 8 (f) of the list of issues
33. Based on the Penal Code of Afghanistan the attempt of crime is start of an action to commit a misdemeanor or a crime that prevented of commission by external factors. The Penal cone reads that the attempt of crime is punishable two degree less than the punishment of a crime. If a punishment of a crime is capital punishment the attempt of such crime shall receive two-degree life imprisonment. The punishment for attempt of misdemeanor is one fourth of its original punishment. Based on Afghan Penal code, the accomplice shall receive the punishment as perpetrator. 
		Reply to paragraph 8 (g) of the list of issues
34. In response to the transitional justice and breach of international crimes, we acknowledge that, the Afghan government has ratified the Rome Statute on 2003 and incorporated its crimes in the Afghan Penal code in 2018. Therefore, no statutory limitation shall be applicable to grave crimes of international character that breach the fundamental humanitarian and human rights law. Such crimes are as war crimes, the crimes against humanity and genocide which subsequently codified in the penal code.
		Reply to paragraph 9 of the list of issues
35. In compliance with the Article seven of the Constitution which stipulates the preservation of the international human rights instruments, there is no practice or applicable law in contrary to the provisions of the Optional protocol in Afghanistan. 
		Reply to paragraph 10 of the list of issues
36. Based on article 22 of the Penal code if a government staff commit a crime outside of Afghan territory but, it is criminalized in Penal code, the perpetrator shall receive punishment as reads this code. Article 24 of the Penal code reads that if an Afghan citizan commits a crime outside of Afghan territory, the perpetrator shall receive punishment conditional upon that such act criminalized based on the local law. Furthermore, the article 26 provides that, “if a person commits the international crimes recognized by the international law, he/she shall be prosecuted based on the law of the land if found in Afghanistan, conditional upon such crimes criminalized and punishable in Penal code and no other jurisdiction as territorial, personal or substantive is applicable.
		Reply to paragraph 11of the list of issues
37. To raise the awareness among the police forces the Children Protection Units, CPU’s, within the Ministry of Social and Labor Affairs in four provinces of Herat, Badghis, Farah and Ghor has conducted workshops on United Nations Security Council Resolution 1612 on prevention of children recruitment and use in Armed conflict for 50 police forces. 
38. The Afghan Independent Human Rights Commission, (AIHRC) has signed a quad-patriate agreement on 2016, with the Security and Defense Forces of Afghanistan to upgrade their qualifications on international humanitarian law and international human rights including the children rights. Based on this agreement international human rights standards, humanitarian law as respect to human dignity of prisons of war and strengthening of the rule of law is been taught to military personnel annually. 

	No. of participated officers
	Year

	286
	2016

	1280
	2017

	2030
	2018

	2050
	2019



		Reply to paragraph 12 of the list of issues
39. As stated before, the child protection units have been established by Ministry of Interior with technical support of UNICEF and UNAMA on 2015. This units regularly monitor the recruitment centers of all Security and Defense Sectors to assure prevention of underage 18 recruitment in military units. The Ministry of Defense prevented 131 of children to join in Army in 2020. Such children subsequently reunited with their families. The Ministry of Interior as well as prevented 100 children of recruitment in the police forces in 2020. 
		Reply to paragraph 12 (a) of the list of issues
40. In response to the special budget for children who are prevented from involvement to the armed conflict, the government has limitation to support such program as most programs fund by international organizations and its continuations also mostly depends to such supports.
		Reply to paragraph 12 (b) of the list of issues
41. In response to the levels of coordination among the government, international partners and civil society the Ministry of Social Affairs and labor coordinate the child issues with the international organizations and national non-governmental organizations as secretariat of the National Commission for Children Protection. Based on the article four of the Law on Children Protection all stakeholders as government, international organizations and the civil society organizations collectively exchange their views on fundamental children’s rights issues. 
		Reply to paragraph 12 (c) of the list of issues
42. Article 57 of the Law on Protection of the Rights of the Child provides that, the children have the rights of freedom of speech, taught and expression, and article 58 of this law obligates the governmental departments to provide required grounds for realization of such rights that has positive impacts on their life. Therefore, the government departments are committed to facilitate the realization of children’s rights to express themselves. 
		Reply to paragraph 12 (d) of the list of issues
43. In all programs concerning the children the age, gender and inclusiveness are taken into account by the government entities. The final goal is to take the children needs as children.
		Reply to paragraph 12 (e) of the list of issues
44. In response to remedies and reparation system for child soldiers or child’s victims of Bacha Bazi, the Afghan legal system provide specific provisions concerning such incidents. section five of the article ninety of the Law on Protection of the Children Rights provides that, the remedies shall be paid to children by perpetrator which violates their rights taken in to account the best interest of the child. In addition, the article 14 of the Penal code on remedies resulting of criminal acts reads that, “if a person commits a crime, in addition to punishment, he/she shall provide remedies for material or mental suffering of the victim of crime. This provision is also applicable where the law does not expressly declare the remedies”. Taken into account the concrete provisions of the law on remedies resulting of the commission of the crime, the courts refer to remedies for children who are victims of Bacha bazi.
		Reply to paragraph 12 (f) of the list of issues
45. For children who are victims of crimes recognized by the Optional Protocol the article 92 of the Law on Protection of Children Rights provides free access to medical services, free access to attorney and reintegration with their families.
		Reply to paragraph 13 of the list of issues
46. Ministry of Hajj and Pilgrimage manage and monitor 5025 religious’ schools across country which provide education for 616276 children. These schools teach religious studies as well as raise awareness among students to prevent them approach to radicalization.
47. The Islamic Republic of Afghanistan struggle to eliminate the root causes of radicalization as poverty, insecurity, illiteracy, unemployment, and cope with the activities of terrorist organizations. Fortunately, the last two decades has witnessed eye-catching achievements.
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