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Children of Incarcerated Caregivers (CIC) is a non-governmental organization committed to promoting the rights and well-being of children affected by the incarceration of a parent or caregiver. Founded in response to the harmful effects of mass incarceration on families and communities, CIC conducts cross-jurisdictional research, policy analysis, and advocacy to support evidence-based laws, policies, and practices that prioritize the best interests of the child. CIC focuses on parental incarceration during the perinatal period and early childhood, and, in particular, the situation of children born in prison and/or living in prison with an incarcerated parent. CIC examines the global use of prison nurseries and other settings in which children reside in a carceral setting with a parent to assess their risks, benefits, best practices, and alternatives. CIC also leads the Global Prison Nursery Network, a coalition of researchers, practitioners, and advocates working to improve outcomes for the estimated 19,000 children living in prison with a parent globally.[footnoteRef:1] The network facilitates research collaboration, shares best practices, and elevates the visibility and voices of impacted children and caregivers. CIC advocates for improved laws, policies, and conditions, including the promotion of community-based alternatives to incarceration, with the ultimate goal of ensuring that all children remain at the center of decisions affecting their care and well-being. [1:  Penal Reform International, Children of Imprisoned Parents, https://www.penalreform.org/issues/children/what-were-doing/children-incarcerated-parents/. While “parent” is used to foster inclusivity, this parent is almost always the child’s mother. ] 







EXECUTIVE SUMMARY
Argentina has achieved significant advances in the protection of the rights of women in detention, particularly those of pregnant women and mothers. In 2008, the State introduced a major policy reform permitting pregnant women and mothers of children under five to request electronic home monitoring (home arrest, or EHM) as an alternative to incarceration.[footnoteRef:2] Since the introduction of EHM, its use has increased, and the number of pregnant women, mothers, and children residing in prisons has declined, with many mothers serving sentences in their homes.[footnoteRef:3] [2:  Resolution No. 808-E, Sept. 13 2016, B.O. 33463 (Arg.). ]  [3: Argentina Ministry of Justice and Human Rights, “Sistema Nacional de Estadística sobre Ejecución de la Pena (SNEEP),” 2022, https://www.argentina.gob.ar/sites/default/files/2023/09/informe_sneep_argentina_2022.pdf.] 

In its 2016 Concluding Observations, the Committee expressed concern about limited access to health services in women’s prisons and delays in implementation of the home arrest policy.[footnoteRef:4] These concerns were reiterated in the Committee’s 2023 LOI, in which it requested information on measures taken to provide alternatives to detention for pregnant women and mothers and improve conditions of detention and access to health care.[footnoteRef:5] In its eighth periodic report, the State responded by citing the adoption of several initiatives, including the approval of the 2021–2023 Comprehensive Health Plan for the Federal Prison Service, the “1,000 Days Plan,” and the adoption of a protocol prioritizing the allocation of EHM devices to pregnant women and mothers of children under five.[footnoteRef:6] [4:  CEDAW, Concluding observations on the seventh periodic report of Argentina, CEDAW/C/ARG/CO/7 (2016), para. 44(e).]  [5:  CEDAW, List of issues and questions prior to the submission of the eighth periodic report of Argentina, CEDAW/C/ARG/QPR/8 (2023), para. 23.]  [6:  CEDAW, Eighth periodic report submitted by Argentina under article 18 of the Convention, due in 2024, CEDAW/C/ARG/8 (2024), para. 229 and 232. 44(e).] 

The use of EHM as an alternative sentence for pregnant women and mothers represents a promising effort to reduce the rights violations suffered by women in detention. However, civil society reports, testimonies from formerly incarcerated women, and academic research indicate that the way in which the EHM program is implemented raises serious concerns regarding women’s rights under the Convention.  
This shadow report complements Argentina’s eighth periodic report by providing the Committee with additional information about pregnant women and mothers in detention, particularly focusing on those soliciting and serving sentences of EHM. While the alternative was introduced in good faith, the evidence presented here demonstrates that, in practice, systemic barriers, gendered stereotypes, and insufficient resources undermine its effectiveness. The impacts constitute violations of the State’s obligation to eliminate discrimination and gendered stereotypes under Articles 2 and 5 of the Convention, as well as women’s equal access to healthcare under Article 16.
Through the findings and recommendations presented in this report, we aim to support the Committee’s dialogue with the State party by drawing attention to the situation of a vulnerable and often overlooked population: pregnant women and mothers in detention. We commend the State for the measures it has taken to promote the best interests of children and to advance the rights of incarcerated women. At the same time, we emphasize that the EHM alternative, as currently implemented, presents significant shortcomings and disparate impacts that must be addressed to ensure the State’s full compliance with the Convention. If such concerns are effectively addressed, Argentina’s EHM model has the potential to serve as a framework for other States as they increasingly recognize maternal incarceration as an issue of both women’s and children’s rights.[footnoteRef:7]  [7:  Lucy Baldwin and Laura Abbott, “Incarcerated Motherhood,” Prison Service Journal  257 (2021):29–37; Washington Office on Latin America, Women, Drug Policies, and Incarceration: A Guide for Policy Reform in Latin America and the Caribbean, 2020, https://www.wola.org/sites/default/files/WOLA%20WOMEN%20FINAL%20ver%2025.] 


VIOLATIONS OF THE RIGHTS OF PREGNANT AND POSTPARTUM WOMEN IN PRISON AND SERVING SENTENCES OF HOME ARREST
1. Discrimination and Gender Stereotyping, Articles 2 and 5 

Article 2 of the Convention establishes the fundamental obligation of States to condemn and eliminate discrimination against women in all its forms, including in laws, regulations, and practices that impair women’s equal enjoyment of their rights. General Recommendation No. 28 further clarifies that States must refrain from practices that directly or indirectly perpetuate prejudice and inequality.[footnoteRef:8] Article 5 of the Convention complements this obligation by requiring States to take all appropriate measures to eliminate cultural patterns, prejudices, and practices, based on gendered and stereotyped roles for women.[footnoteRef:9]  [8:  CEDAW, General Recommendation No. 28 on the core obligations of States parties under article 2 of the Convention, CEDAW/C/GC/28 (2010), para. 9.]  [9:  CEDAW, art. 5.] 


Despite the advances achieved by Argentina’s home arrest reform, access to this sentencing alternative is constrained by judicial discretion, the persistence of gendered stereotypes concerning women’s roles as mothers, and women’s access to material resources.[footnoteRef:10] As a result, the sentencing of pregnant women and mothers to home arrest has been inconsistent and unequal, with documented disparities in access. Migrant women, women in extreme poverty and other marginalized groups are less likely to be granted home arrest, placing them at a greater risk of rights violations associated with maternal incarceration, including exposure to inadequate prison conditions or separation from children.[footnoteRef:11] [10:  YoNoFui and CELS Argentina, Castigo a domicilio, 2021, https://www.cels.org.ar/web/wp-content/uploads/2021/03/Castigo-a-domicilio-Web.pdf; Yael Barrera and Tamara Santoro Neiman, “Mujeres presas y tareas de cuidado,’” Debate Público: Reflexión de Trabajo Social 11(2021):176–183. ]  [11:  YoNoFui et al., Castigo a domicilio,; Luella Savloff, “Deviant Motherhood,” 2020, Social Text 38(1):67–93. ] 


Analyses of judicial decisions denying home arrest show that denials are often based on gendered and moralized judgments rather than objective, rights-based assessments of women's circumstances.[footnoteRef:12] Social workers are tasked with preparing reports to inform sentencing decisions; however, they lack sufficient time and resources to conduct thorough assessments.[footnoteRef:13] Interviews with social workers indicate that reports may be influenced by implicit bias against women who do not conform to traditional ideas surrounding motherhood. Many view women who have committed crimes while caring for children as "unfit" or “undeserving” of the alternative.[footnoteRef:14] These judgments are not applied similarly to incarcerated men who are fathers.[footnoteRef:15] As such, the alternative is constructed as a privilege for certain groups of women rather than a rights-based alternative. Such practices constitute discrimination and amount to violations of articles 2 and 5 of the Convention. [12:  Defensoría General de la Nación Argentina, Punición y maternidad, 2015, 9. https://biblioteca.corteidh.or.cr/tablas/33277.pdf. ]  [13:  YoNoFui et al., Castigo a domicilio.]  [14:  Anonymous interviews.]  [15:  Anya Lindberg, 2024 Argentina Prison Nursery Country Report, CIC, 2024, https://cicmn.org/wp-content/uploads/2024/11/2024-Argentina-Prison-Nursery-Country-Report.pdf.] 


· State evaluations previously identified discrimination and misapplication of the law. A 2015 report found that many women who met the legal criteria for EHM were denied based on moralized and gendered judgments about their conformance to caregiving roles.[footnoteRef:16] Since the 2015 evaluation, the State has not conducted another comprehensive review and has not published disaggregated data on pregnant women and mothers who are denied access, nor the reasons invoked by judges for such denials. To effectively eliminate patterns of discrimination, they must be documented and thoroughly understood. [16:  Defensoría General de la Nación, Punición y maternidad, 9.] 


· One anonymous testimony from a social worker who often works on cases involving mothers seeking home arrest described how gendered stereotypes affect the sentencing process in ways that are unjustly biased against women: “Sometimes I catch myself being more critical of the ‘bad mom’ than the ‘bad dad…’ we don’t ask a man why he abandoned his children even though we see that more often…the ‘bad mother’ is judged so much, but not the ‘bad father,’ because it doesn’t shock us or disturb us as much to see a ‘bad father.’ Seeing a ‘bad mother’ is more upsetting to us.” 

· One of the most common arguments for denying home arrest is based on the nature of the offense, with drug-related offenses being especially scrutinized.[footnoteRef:17] Given that the majority of incarcerated women in Argentina are convicted of non-violent, low-level drug offenses, often linked to economic necessity or exploitative relationships, this practice excludes the most vulnerable women from accessing home arrest and reflects patterns of gendered stereotyping rather than individualized, rights-based assessments of women’s individual situations.[footnoteRef:18]  [17:  YoNoFui et al., Castigo a domicilio, 24; Lindberg, 2024 Argentina Prison Nursery Country Report.]  [18:  YoNoFui et al., Castigo a domicilio.; Savloff, “Deviant Motherhood.” ] 


In addition to gendered stereotypes, access to home arrest is also determined by women’s material conditions and socioeconomic status, placing many women at a substantial disadvantage.[footnoteRef:19] Women who lack stable housing, income, or social support networks face additional barriers to accessing home arrest, as judges frequently consider the existence of these resources to be a prerequisite for house arrest.[footnoteRef:20] Even when home arrest is granted, the absence of adequate State-provided support often makes the sentence unsustainable.[footnoteRef:21] Women report severe difficulties meeting basic needs, including accessing health care, securing food and caring for their children while confined to the home with little to no assistance. As a result, some women request a return to prison, where there is guaranteed access to basic resources. The State’s failure to address criminalized women’s needs undermines the protective purpose of home arrest and disproportionately disadvantages the most marginalized women, who are more likely to be found ineligible for house arrest and to be incarcerated with or separated from their children.[footnoteRef:22] [19:  YoNoFui et al., Castigo a domicilio; Savloff, “Deviant Motherhood;” Lindberg, 2024 Argentina Prison Nursery Country Report;  Defensoría General de la Nación, Punición y maternidad,.]  [20:  Anonymous interviews.]  [21:  Anonymous interviews.]  [22:  YoNoFui et al., Castigo a domicilio.; Savloff, “Deviant Motherhood.” ] 


· Incarcerated women in Argentina generally face greater barriers to employment, higher rates of substance abuse, and weaker social support networks than men, both during and after incarceration.[footnoteRef:23]  These factors often disqualify them from a sentence to house arrest. Migrant women are especially prone to ineligibility, since many enter the country with their children and lack stable housing or family members they can stay with.[footnoteRef:24]  [23:  Ariza Libardo, et al., “Locked in the Home,” The Prison Journal, 2021, 101(3):286–305. ]  [24:  Libardo et al., “Locked in the Home;” YoNoFui et al., Castigo a domicilio.] 


· A significant percentage of women are incarcerated for low-level drug trafficking, often due to economic necessity. In such cases, judges often deny home arrest, arguing that a residence in which drugs were sold is unsuitable for a child.[footnoteRef:25] [25:  YoNoFui et al., Castigo a domicilio; Lindberg, 2024 Argentina Prison Nursery Country Report.] 


· When granted home arrest, women are assigned a social worker responsible for both monitoring compliance and providing support to protect the rights of the mother and child.[footnoteRef:26] However, social worker testimonies indicate that they lack the resources and capacity to assist.[footnoteRef:27] Women’s needs go unmet, and in some cases, they have asked to return to prison, where food, healthcare, and other resources are guaranteed.[footnoteRef:28] The lack of support is especially detrimental to women who lack community support networks and material resources, and amounts to indirect and intersectional discrimination against the most vulnerable pregnant women and mothers, violating the State’s obligation to ensure equality under Article 2.  [26:  Anonymous interviews.]  [27:  Anonymous interviews.]  [28:  YoNoFui et al., Castigo a domicilio; Anonymous interviews.] 


· Without access to adequate resources while under EHM, women may be forced to leave their homes without authorization (seeking food, transporting children, or doing informal labor, etc.), causing them to violate the terms of arrest and leading to incarceration and other consequences.[footnoteRef:29]  [29:  Anonymous interviews. ] 


The practices described above demonstrate a failure by the State to ensure substantive equality in the application of the home arrest law. As a result, certain groups of pregnant women, mothers, and their children are placed at a disadvantage and continue to experience the harms associated with maternal incarceration, for which the home arrest reform was introduced to reduce. The State has not provided updated information on measures taken to prevent discriminatory outcomes. Criteria that appear neutral operate in ways that disproportionately exclude these groups and reinforce the very gendered stereotypes and discrimination that States are obligated to eliminate under Articles 2 and 5 of the Convention. =

As such, we recommend that the Committee: 

· Request updated, disaggregated data on the implementation of the home arrest law, including the number of women who have applied for EHM, the number of requests granted and denied, and the reasons invoked by judges for denials;

· Inquire about the prioritization of home arrest as an alternative during the perinatal period;

· Inquire about measures taken to prevent discriminatory decision-making, including plans to adopt binding judicial guidelines, oversight mechanisms, and targeted training for judges and social workers to address gender stereotyping and bias in sentencing decisions involving pregnant women and mothers;

· Recommend the development of standardized, objective assessment tools to ensure that information regarding women’s individual circumstances, caregiving responsibilities, and the best interest of the child is gathered in a consistent and impartial manner;

· Seek clarification on the availability of material and social support for women serving sentences of EHM, and recommend that access to essential services and resources (such as medication and food) are at a level equivalent at least to that available in prison, and where possible, in the broader community; 

· Inquire about the capacity of courts to order supportive interventions, such as housing support or social assistance, for pregnant women and mothers;

· Recommend that the State allocate additional financial resources and staff to support women serving sentences of EHM during the perinatal period. 


2. Women’s Right to Health Care, Particularly During the Perinatal Period (Article 12)

Article 12 of the Convention and General Recommendation No. 24 require States to eliminate discrimination against women in accessing health care services throughout their life cycle, especially in the areas of family planning, pregnancy, childbirth, and the post-natal period.[footnoteRef:30] The Committee has emphasized the duty of States to guarantee women’s rights to safe pregnancies and emergency obstetric services to the maximum extent.[footnoteRef:31] Barriers to care for women in vulnerable situations, such as women in detention, are discriminatory and incompatible with Article 12.[footnoteRef:32]  [30:  CEDAW, General Recommendation No. 24 on Article 12 of the Convention (Women and Health), Contained in document A/54/38/Rev.1, chap. I. (1999), para. 2, 26 and 27.]  [31:  Ibid. ]  [32:  Ibid. ] 


In its March 2023 List of Issues, the Committee requested information from Argentina on measures taken to reduce maternal mortality and to ensure women’s access to gynecological and obstetric services. The Committee also inquired about the steps taken to enforce Act No. 27.611 on comprehensive care and health care during pregnancy and early childhood, as well as Act No. 25.929 on respectful childbirth and the prevention of obstetric violence.[footnoteRef:33] In its eighth periodic report, the State referred to the adoption of several plans and initiatives aimed at improving access to adequate health care for women, including measures applicable to women in detention.  [33:  CEDAW, List of issues and questions prior to the submission of the eighth periodic report of Argentina, CEDAW/C/ARG/QPR/8 (2023), para 16. ] 


Despite these commitments and the protections provided under Argentina’s national legal framework, civil society organizations continue to document serious concerns regarding access to health care for women in detention, particularly for those serving sentences of EHM. While prisons that house pregnant women, mothers, and children generally provide some level of basic medical care within the unit, gaps remain in the availability and quality of perinatal and reproductive care for those detained in their homes, raising concerns about the State’s compliance with its obligations under Article 12.[footnoteRef:34]  [34:  Lindberg, 2024 Argentina Prison Nursery Country Report.] 


Women are required to obtain prior judicial authorization to leave their residence for any purpose, including attending medical appointments.[footnoteRef:35] Requests must be submitted through attorneys or social workers, but are frequently delayed, which prevents women from accessing timely medical care, and results in missed appointments, interruptions of treatment, which is particularly concerning for women during pregnancy and the postpartum period.[footnoteRef:36]  [35:  Argentina Ministry of Justice, Acceso a derechos para mujeres con arresto domiciliario, 2022, https://www.argentina.gob.ar/noticias/acceso-derechos-para-mujeres-con-arresto-domiciliario; Savloff, “Deviant Motherhood.” ]  [36:  YoNoFui et al., Castigo a domicilio.] 


Communication with social workers and government attorneys, who are women’s primary contact points, is also limited.[footnoteRef:37] As described in one woman’s testimony, “When the monitoring guy came and put the bracelet on me, he told me, 'Only if you are dying could you leave or call us. If not, don’t call us.' That is why sometimes I do not even want to call them.”[footnoteRef:38] [37:  Ibid.]  [38:  Ibid.] 


According to testimonies from pregnant women and mothers and information from civil society organizations, request authorization procedures are major barriers to women’s right to health care under home arrest. The lengthy and complicated process for obtaining authorization causes women to weigh and prioritize among multiple urgent needs, such as medical care, childcare responsibilities, and other activities that require permission.[footnoteRef:39] When healthcare access is contingent on delayed and discretionary approval, women are effectively denied the health services to which they are entitled under Article 12.  [39:  Ibid.] 


In light of the issues described above, we respectfully request that the Committee: 

· Request disaggregated data on the health outcomes of pregnant and postpartum women deprived of liberty, including women in prison and those serving sentences under electronic home monitoring, covering pregnancy, childbirth, the postpartum period, and the health outcomes of infants born during detention;

· Recommend that all the necessary financial resources, equipment, and staff be allocated to ensure proper perinatal care in women’s prisons and for women serving sentences of home arrest;

· Inquire about procedures for accessing hospital-based care, including the process for requesting authorization, average waiting times for approval, and the availability of transportation for women under EHM;

· Inquire about childbirth-related hospital transfers, including whether and how women under EHM are transferred to hospitals for delivery, the average duration of transfer times, and the protocols in place to ensure timely and safe transportation;

· Recommend that the State streamline authorization procedures for medical care, including the establishment of urgent-response mechanisms, such as simplified and expedited processes for approving medical appointments, hospital transfers, and emergency care;

· Recommend that perinatal and reproductive health care provided to women serving sentences of EHM is equivalent in quality, availability, and timeliness to the standard of care available to women in the community, in accordance with the State’s national standards and Article 12. 

· Recommend that women be permitted greater autonomy to seek medical care while under sentences of house arrest particularly during the perinatal period.
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