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< Discriminatory Legal System against Children Born out of Wedlock ＞　　　　　　　　　　　　　　　　　　　　　　　
In December 2013, the discriminatory provision in the Civil Code about the inheritance of children born out of wedlock was abolished. However, the basic idea of the Japanese government regarding the legal system of children born out of wedlock remains that “since Japan adopts a legal marriage system, it is reasonable that there is a difference between the status of children born out of wedlock and children born within a legal marriage. This does not constitute discrimination prohibited by the Convention”.
We have been meeting with officials of the Ministry of Justice twice a year for nearly 30 years to exchange views. We argue that all member states of the United Nations adopt legal marriage system, and yet many of them legally abolished the discrimination between children born out of wedlock and children born in wedlock from the latter half of the 20th century to the beginning of the current century. Thus, Japan should follow suit, we insist. But they do not change their stance. Neither the concept of legitimacy nor the discriminatory entry on the birth notification has been abolished, and there are still entries in some family registers that explicitly identify the child as a child born out of wedlock. 
The legal system that stipulates “children born out of wedlock and children born in wedlock have different statuses” has led to a widespread sentiment of discrimination that places children born out of wedlock at a lower level than those born in wedlock. As a result, discrimination persists against women who bear children out of wedlock and children born out of wedlock. Many people are forced to live in secrecy so as not to be identified as children born out of wedlock. They are sometimes harassed and forced to relocate as soon as they are exposed as children born out of wedlock. Women who have unwanted pregnancies are sometimes forced into reluctant marriages.
Those are the realities of the current situation about children born out of wedlock in Japan. As a result, the birth rate of children born out of wedlock is only 2.3% in 2022 (18 years after 2004 when it reached 2%).
We desire that the discriminatory legal system against children born out of wedlock is abolished as soon as possible, and that the discriminatory sense and discrimination against unmarried mothers and their children are eliminated, so that the sufferings of unmarried mothers and their children will cease.


1. Enforcement of discriminatory entry in birth notification
① <Situations until 2010>.
Article 49, Paragraph 2 of the Family Registration Law stipulates that the birth notification [*1] must include a “distinction between a child born in and out of wedlock”.
Therefore, when a mother refuses to fill in this column and tries to submit the birth notification, it is not accepted at the municipal office. In this case, the child is not registered in the family register, and does not have a certificate of residence (the basis of resident services, including the electoral roll register).
<Situations since the improvement of the practice in 2010>
In response to criticism that this stipulation is unfair and violates the rights of the child, the Ministry of Justice (MoJ) has adopted the practice since 2010 to accept the birth notification instead of rejecting it, even if a mother refuses to list her child in the “not legitimate” column of the birth notification.
However, the protocol of this application states that if the “not legitimate” column is not checked, the official must first ask the applicant to check the “not legitimate” column. According to the notification from the government, it is only when the mother does not accept the request and refuse to make the entry that the official will inform the mother that the birth notification can be accepted on condition that a statement is made in the “Miscellaneous” column of the birth notification that “the child is entered in the mother's family register” or “the child assumes the mother's surname.
Bound by this notification, officials often force mothers to check the “not legitimate” column. Moreover, since the law itself has not been amended, many officials are unaware of the change in application and even threaten that they will not accept the birth notification if mothers do not enter the information in the column.
Mothers who are told to check the “not legitimate” column by officials do not know that they can refuse to do so, and feeling pain, they finally give up and fill out the column.
As a result, such a mother is left with regrets that she has listed her own child as “not legitimate,” and she will suffer for the rest of her life.

②　In response to the Supreme Court's decision on the unconstitutionality of the　　 discriminatory inheritance provision, the Ministry of Justice has prepared a bill to abolish the provision on the birth notification that states whether the child is born in or out of wedlock. However, it was abandoned due to strong opposition from members of the ruling party.
[bookmark: _Hlk174780633]On September 4, 2013, the Supreme Court ruled that the Civil Code's discriminatory provision about inheritance of children born out of wedlock violates the Constitution. However, on September 26, the Supreme Court Petty Bench ruled that the provision of the Family Registration Law that requires the entry of the distinction between “legitimate” and “not legitimate” children on the birth notification is constitutional, but that this provision is not an indispensable requirement for administrative managing.
Then the Ministry of Justice prepared a bill to abolish the distinction between ““legitimate” and “not legitimate” in the birth notification along with a bill to amend the Civil Code to abolish inheritance discrimination against children born out of wedlock. The rationale for this amendment was stated by the Minister of Justice in the Diet debate as follows.
As pointed out in the Supreme Court decision of September 26, it is easy to determine whether a child is born in or out of wedlock by means of checking the family register of the child's mother. The most important part of the distinction between a child born in and out of wedlock under the Civil Code is the share of inheritance. If the most important distinction is eliminated, there will be little need to include the status of whether being born in or out of wedlock. That is why we were preparing the amendment of the Family Registration Law.
However, there were strong opposition voiced within the ruling party to this proposed amendment to the Family Registration Law (“the amendment would encourage adultery and disrupt the family system”), and the Ministry of Justice said that there were arguments and judgments that since this provision has not been judged unconstitutional, it is not urgent enough to amend simultaneously with the Civil Code. And the amendment bill was not submitted to the Diet.

③ Despite the preparation of the amendment bill of the Family Registration Law, and even after the abolition of the discriminatory provision against inheritance in the Civil Code, the virtual mandatory entry of “legitimate” or “not legitimate” on the birth notification has continued.
Although it prepared a bill to amend the Family Registration Law because “the necessity of stating whether the child is born in or out of wedlock in the birth notification is considerably reduced,” after giving up the bill, the Ministry of Justice has been effectively forcing mothers to state the child is“legitimate” or “not legitimate” in the same way as before the abolition of discrimination against inheritance.
We have repeatedly demanded the Ministry of Justice “stop requiring mothers to check the ‘non legitimate’ column” but the Ministry of Justice refuses to do so, saying that it is a legally mandatory entry item on the birth registration form.
We have requested that if the “not legitimate” column is left blank, family register of the child's mother be checked. When the mother is to be found not married, it is possible to tell her to write in the “Miscellaneous” column that “the child enters mother's family register” or “the child assumes mother's surname” without requiring a check in the “not legitimate” column, we argue. But this request has not been accepted and the no situation has changed.
Moreover, the Ministry of Justice's website exhibit sample forms of birth notification, which includes a check mark in the “not legitimate” column for a birth notification of a child born out of wedlock. This can be a leading to discriminatory entry.

[bookmark: _Hlk174788108]④ Abolish the separate entry of “legitimate ” and “not legitimate” in the birth notification!　Until the abolition, the “non legitimate” column should be blank, and the officials should not ask a mother to fill in the column, but advise her to enter the information in the “Miscellaneous” column!  We strongly request that this issue be included in the Recommendations.
We demand that the Family Registration Law be amended to abolish the provision in the birth notification that states whether the child is “legitimate” or” not legitimate”. However, as a stopgap measure until the provision is abolished, if the “not legitimate” column in the birth notification is left blank, officials should check the family register of the child's mother and if the child is born out of wedlock, the mother should be advised to enter the information in the “Miscellaneous” column (“the child will assume the mother's surname” or” the child will be placed in the mother's family register”). This is in line with the Minister of Justice had stated at the Diet discussion on the repeal of the discriminatory provision on inheritance in 2013. The minister declared that there is little need to include the information.
Making unnecessary checks obligatory until the Family Registration Law is revised is a form of discriminatory and a violation of human rights.

2. Discriminatory Descriptions of family relationships in family registers 
Since before World War II, children born in wedlock have been listed as “first daughter/first son,” “second daughter/second son,” so on, in order of birth, while children born out of wedlock have been listed as only “female” or “male,” a blatant discrimination that was maintained even after World War II. In March 2004, the Tokyo District Court ruled that this practice is unconstitutional as an infringement of privacy under Article 13 of the Constitution.
As a result, children born out of wedlock whose births were registered on or after November 1, 2004, have now been listed in the family register as “first daughter/first son” system. However, children born out of wedlock who were registered in the family registry before that date still remain listed as “female” or “male.

1  The 2004 amendment enabled children born out of wedlock who are listed as “female” or “male” in the family register to have their statuses changed to “first daughter” or “first son” on their own or their mothers’ request. However, this is tantamount to neglecting the state's responsibility for discrimination.
At the time of the amendment, the state should have made it so that there is no discrimination in the status between children born out of wedlock who were already registered and future new-born children. 
However, for the convenience of the government, while children born out of wedlock whose births were registered on or after November 1, 2004, are listed in the “first daughter” or “first son” system, children born out of wedlock before that date remained in the “female” or “male” [*2] system. The government has been waiving responsibility, and the burden of making the change is imposed on children themselves or their mothers.
And since there has been little information-providing from the government about the change in the system, the opportunities for the people involved to find out about it are extremely limited. Furthermore, under the current situation where social discrimination against children born out of wedlock still persists, it is unrealistic to ask people to come forward and identify themselves as children born out of wedlock. This policy ignores the reality of discrimination.

2 The government should take measures to change the discriminatory “female/male” status in the family registry. And the government also should determine the number of children born out of wedlock who are still listed as “female/male”
Of the estimated 2 to 2.5 million children born out of wedlock* before the November 2004 amendment, only 51,995 had made applications for correction of the status and 6,377 for replication of the family register (in this case, the history of correction is untraceable) at the end of March 2024, nineteen and a half years after the amendment. In terms of the number of correction filings, the ratio is 2.5% for 2 million and 2% for 2.5 million. 
The family registry is supposed to be open to third parties, albeit with some restrictions, and if the current circumstance continues, most children born out of wedlock before the new system will continue to be subject to discrimination even after their death (the information of people listed in the family register continue to be disclosed for another 150 years after they are removed from the register due to death or marriage,). The government must make corrections by its authority as soon as possible.
However, the Ministry of Justice has stated that “the entries cannot be changed unless a request is made,” citing the enormous amount of paperwork required to determine the status of children born out of wedlock. It insists that to determine the status such as “first /second daughter, it would be necessary to go back in the mother's family register. We think that this is not a good reason enough to leave discriminatory entries untouched.

(※) This number of children born out of wedlock as of November 1, 2004, when the new system started, is an estimate by our Society . For this reason, we have asked the Ministry of Justice to provide the number of cases in which the family register states the relationship as “female” or “male” in order to make a serious effort to eliminate discrimination, but it refuses to do so, saying that it would be costly and they do not feel the need to do so.

3 The “eldest daughter, eldest son” system itself is a remnant of the order of inheritance under the prewar patriarchal system.
Now that the discriminatory provision for inheritance has abolished and the share of inheritance between brothers and sisters is equally divided, the “first, second, and third” order should be unnecessary under the Civil Code. Since the family register contains the names of the parents, it is obvious that they are the children of the parents, and the order of inheritance itself is unnecessary. It is a preposterous argument that the discriminatory entries cannot be eliminated on the grounds that the large amount of paperwork is needed in determining the “first, second, and third”.

3．In an adoption in a marriage with children, only children born out of wedlock are forced to be adopted by their biological parents.
Article 795 of the Civil Code stipulates that “A married person shall adopt a minor only jointly with the spouse; provided, however, that this shall not apply in cases where he/she adopts a child in wedlock of his/her spouse “.
　For example, if the mother of a child born out of wedlock marries a man other than the child's father, and if the man wants to adopt the mother’s child, the mother is also required to adopt her own child. If this child is born in wedlock, such adoption is not necessary.
This provision was newly introduced in 1987, when there was discrimination against children born out of wedlock, as a remedy for rectifying the disadvantage of children born out of wedlock in inheritance. But it is no longer necessary due to the 2013 amendment in the Civil Code. However, the state retains this provision in order to give “children born out of wedlock” the status of “legitimate children” (“adopted children” are regarded as “legitimate children”). Clearly, this is a system based on discrimination that places children born out of wedlock at a lower level of status.  Mothers of children born out of wedlock are suffering, wondering why they have to adopt their own children.

4. Suggestions for Recommendations to the Government of Japan
(1) Abolish the concept of illegitimacy and create a legal system that makes no distinction between children born out of wedlock and children born in wedlock.
(2) Abolish Article 49, Paragraph 2 of the Family Registration Law, which is in violation of the Convention, and abolish discriminatory entries in the birth notification.
(３) The government should be responsible for abolishing discrimination against some children born out of wedlock in the “Relationship” column of the family register.
(４) The adoption of a child by a biological parent, regardless of whether the child is born out of wedlock or not, should not be forced.	



 ＊＊＊＊Materials＊＊＊＊
【＊Material 1】Birth Notification
dd/mm/yyyy                                         A person who submit the birth notification
To whom it may concern                              is required to mark this column.                                                           
	


Child
	(Pronunciation)
Name
	                      
	Relations with
Father and Mother
	
□Legitimate　     □male 

□Not legitimate    □female 

	
	
	Surname
	FirstName 
	
	

	
	Time of Birth
	dd/mm/yyyy                   am/pm

	
	Place of Birth
	

	
	Address
(Place of Resident
Registration)
	 

	
	
	Name of Head of Household     Relations with Head of Household

	
Father
And
Mother
	Name of
Father and
Mother
Date of Birth
(Age when the
child was born)
	Father
	Mother

	
	
	
dd/mm/yyyy (Age)
	
dd/mm/yyyy(Age)

	
	(omitted)

	Miscellaneous
	


(omitted)


【＊Material 2】Koseki (Family Register)
In the column of family relations with the parents, there is still discriminatory description by which anyone can see at first sight that the person registered was born out of wedlock.
	Permanent Domicile
Name
	1-4 Ogikubo, Suginami-ku, Tokyo
Kohno Taro

	Matters of the Family Register

Compilation of the Family Register
	【Registered Date】dd/mm/yyyy

	Person recorded in the Family Register
	【Name】Taro
【Date of Birth】dd/mm/yyyy　【Marital Status】Husband
【Father】Kohno Tadashi
【Mother】Kohno Yoshi
【Relationship】    First Son

	Person recorded in the Family Register
	【Name】Ume
【Date of Birth】dd/mm/yyyy　　【Marital Status】Wife
【Father】Okada Tarou
【Mother】Yamada Haru
【Relationship】    Female


　　　　　　　　　　　　　　　　　　　　　
　　　　　　　　　　　　　　　“Female” means that she was born out of wedlock.
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