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Distinguished members of the Committee on Enforced Disappearances,

At the 25th session, your Committee will review the first report on additional information of the Netherlands (CED/C/NLD/AI/1). The Netherlands Institute for Human Rights would hereby like to provide you with additional information to prepare the dialogue with the Dutch delegation.

In this letter, we focus on two issues addressed in your Concluding Observations of 2014 and the related Government’s response: the restriction in our Institute’s mandate to have access to all places of detention, and the applicability of the Optional Protocol to the Convention against Torture (OPCAT) in the Caribbean Netherlands. 

About the Netherlands Institute for Human Rights
The Institute constitutes the National Human Rights Institution (NHRI) of the Netherlands and has been accredited with A-status since May 2014. The Institute protects, monitors, explains and promotes human rights in the Netherlands through research, advice and awareness raising. Its mandate also covers urging the government to ratify, implement and observe human rights treaties. Furthermore, the institute is the national independent monitoring body under article 33(3) of the Convention on the Rights of Persons with Disabilities (CRPD). 

The Institute is also the national equal treatment body of the Netherlands. In that capacity, it can make (non-binding) decisions on complaints of discrimination.

Restrictions in the Institute’s mandate to have access to all places of detention
Article 7(2) of the Netherlands Institute for Human Rights Act restricts the Institute’s access to places when they are designated as forbidden pursuant to the Protection of State Secrets Act. Your Committee recommended to remove this restriction to ensure our Institute unrestricted access to all places of detention (CED/C/NL/CO/1, para. 25). The Dutch Government responded that the designated places are not “places of detention”, and therefore removal of this restrictions is not necessary (CED/C/NLD/CO/1/Add.1, para 4).

The Protection of State Secrets Act states that any place used by the State may be designated as a prohibited place, for the purpose of protecting state secrets. This means that regardless of whether any currently designated places constitutes a place of detention, it is at any time possible for the relevant Minister to change or add such designations. Places where persons may be deprived of their liberty are not precluded from such designation. Furthermore, this designation is done by Decree, which means the decision is taken by the relevant Minister and does not require parliamentary approval or even the advice of the Council of State.

To ensure our Institute access to all places where persons may be deprived of their liberty, the restriction in Article 7(2) of the Netherlands Institute for Human Rights Act should be lifted, or at the very minimum not be applicable if the designated place may also be a location where persons are (potentially) deprived of their liberty.

OPCAT in the Caribbean Netherlands
Currently, the Dutch Caribbean comprises the constituent countries of Aruba, Curaçao and Sint Maarten, and the special municipalities of Bonaire, St Eustatius and Saba. The term Caribbean Netherlands is used here indicating an entity consisting of the three special municipalities – Bonaire, St Eustatius and Saba –  forming part of the constituent country of the Netherlands since 10 October 2010 (see below).

The Dutch government ratified OPCAT, but notified it would enter into force only ‘for the Kingdom in Europe’, excluding the islands of Bonaire, St Eustatius and Saba - which are 'public bodies’ of the country of the Netherlands - from its territorial scope. Your Committee encouraged the Netherlands to ensure that the NPM is also able to discharge its functions in the Caribbean part of the Netherlands effectively (CED/C/NLD/CO/1). In its additional information, the Netherlands responded that there currently already is a sufficient monitoring mechanism in place in the Caribbean Netherlands, as the Law Enforcement Council is the independent inspectorate charged with the general inspection of the bodies of the criminal justice system of these islands. (CED/C/NLD/AI/1, para 24.)

The Law Enforcement Council does indeed monitor the criminal justice system in the Caribbean Netherlands. However, OPCAT covers all situations of deprivation of liberty, which entails more than solely the criminal justice system. Therefore, the Law Enforcement Council does not currently have the mandate to look into all situations of deprivation of liberty in the Caribbean Netherlands. Furthermore, NPMs are also tasked with submitting proposals and observations concerning existing or draft legislation (Article 19 OPCAT), which is not a task the Law Enforcement Council carries out.



On 10 October 2010, Bonaire, St Eustatius and Saba were transformed into ‘public bodies’ within the Netherlands. Since then, the islands are referred to as the Caribbean Netherlands. There are substantial differences in legislation between the European part of the Netherlands and the Caribbean Netherlands. The Dutch government often refers to the legislative clause in the Dutch Constitution that allows differentiation due to the islands’ special circumstances, and to the legislative restraint exercised in the first few years after 10 October 2010. However, the principle of equality in Article 1 of the Dutch Constitution only allows a distinction if it is clear that situations are different or that there is an objective justification for the distinction, which does not appear to exist when it comes to independent monitoring of situations where people are deprivation of their liberty. Furthermore, the legislative restraint policy has been replaced by a ‘comply or explain’ approach. As such, legislation introduced in the Netherlands should also be introduced in the Caribbean Netherlands unless there is an objective justification.

The Institute maintains that the exclusion of the Caribbean Netherlands from OPCAT’s territorial scope results in an unjustifiable difference in human rights protection between inhabitants of the Caribbean Netherlands and inhabitants of the European Netherlands. The Institute therefore stresses the importance of removing the exclusion of the Caribbean Netherlands from the scope of OPCAT as soon as possible, to allow both the NPM and the SPT to monitor the situation of persons deprived of their liberty in all parts of the Kingdom.

Should your Committee have any questions or require further information, please do not hesitate to contact Ms. Anne van Eijndhoven, coordinating policy adviser at the Institute (tel.: +31 30 888 38 78, e-mail: a.van.eijndhoven@mensenrechten.nl).


Yours sincerely,
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J. Silvis
Interim President
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