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INTRODUCTION
This shadow report has been compiled and submitted by Black Queer DocX (BQDX), an autonomous collective of young queer black feminists based in Botswana who are part of the LGBTI and women’s movement. The report was compiled in consultation and partnership with the Lesbians, Gays and Bisexuals of Botswana (LEGABIBO), a Botswana based NGO focusing on advocacy and law reform around sexual orientation and gender identity issues.

The report may be posted on the CEDAW website for public information. 
EXECUTIVE SUMMARY 

This report reflects the experiences of lesbian, bisexual and transgender women in Botswana (hereafter referred to as LBT women), and sets out issues impacting the realization of rights as guaranteed by the CEDAW. The report aims to advocate for and support progressive change to create an enabling environment for the realization of fundamental rights in an inclusive manner by the government of Botswana.
SUGGESTED QUESTIONS FOR DIALOGUE WITH THE STATE

1. How does the government of Botswana define gender in the National Gender policy? Does the definition include gender minorities or take into account gender diversity?

2. Could the government of Botswana provide statistics of documented cases involving LBT women as victims/survivors of GBV and who were assisted through government funded initiatives and/or public institutions?
3. What efforts has the government made to decriminalize same-sex sexual activities, including those between women, as reflected in Section 167 of the Penal Code?
4. What efforts has the government of Botswana made towards developing a comprehensive and inclusive policy for legal gender recognition and changes in gender markers?
5. Are there any plans by the government of Botswana to support transgender persons to access gender affirming hormonal therapy?
SUGGESTED RECOMMENDATIONS FOR THE STATE

1. Enact specific laws and policies that eliminate discrimination against women (including LBT women).

2. Repeal sections of the Penal Code that essentially criminalize same sex sexual conduct, including between women. 

3. Reform policies and practices that violate human rights, including the development of a comprehensive policy on recognition of gender identity. 
4. Facilitate increased political participation by women, including LBT women.

5. Reform of the education curricula to ensure comprehensive sexuality education and to eliminate harmful stereotypes about LBT women.
DESCRIPTION OF THE PROBLEMS
1. Discrimination
In terms of article 2 of the CEDAW, State parties, including Botswana, agree to pursue by all appropriate means a policy of eliminating discrimination against women, undertaking to take concrete steps to eliminate discriminatory laws, policies and practices in the national legal framework. 
Despite the fact that Botswana has express non-discrimination provisions in some of its national instruments such as the Constitution and the Employment Act of 2010; there however, currently exists no specific legislation on non-discrimination or one that foregrounds LBT women as a group deserving of special protection against discriminatory conduct and practices. This failure to legally recognize and prohibit discrimination against LBT women, translates to a failure to take into account the intersecting and compounded problems faced by LBT women not only by virtue of their femininity but stemming from their sexual orientation and gender identity. 
In addition, Botswana has retained its “anti-sodomy laws” or laws which essentially criminalize same sex sexual conduct. Even though these laws are facially neutral, they have been proven to disproportionately affect LGBTI persons.
 Furthermore, the existence of these laws continue to perpetuate stigma and discrimination and negatively impacts access to services by LBT women. These laws have resulted in increased intolerance and homophobic attitudes and have increased LBT women’s vulnerability to violence. Decriminalization of consensual same-sex sexual conduct is a crucial step to ameliorate the stigma and discrimination experienced by LBT women
 and we recommend that in fulfilment of this Article Botswana repeal these laws.  The Botswana government officials in the National Commitments and Policies Instrument (NCPI)
  has acknowledged that criminalization enables stigma and that Botswana’s laws and policies create barriers to HIV service provision for LGBT persons, including LBT women. However, this acknowledgment on its own does not suffice and ought to be followed up with law reform. 
2. Equality & participation in political and public life
In terms of Articles 3 and 7 of the CEDAW, States undertake to take all appropriate measures to ensure the full development and advancement of women so as to guarantee them the enjoyment of human rights and fundamental freedoms on a basis of equality with men. This is in all fields but in particular the political, social, economic and cultural fields. In addition, States commit to ensuring that women have equal rights with men to vote, hold public office and participate in civil society. 
Until recently, Botswana gave very little recognition to the rights of LGBTI persons.
 But even with this development, the Courts appear to be the only state bodies which are committed to the protection and recognition of the rights of LGBTI persons with other bodies saddled statutorily with the responsibility of regulating and supervising the protection of rights, such as the Registrar of National Registration, refusing or failing to protect rights in the exercise of their discretionary powers. In this regard for instance, transgender persons (including transgender women) desirous of having their gender markers altered have been required to produce court orders to that effect. It is impractical for the enforcement and protection of rights to only fall within the purview of the courts, an often protracted and inaccessible process. LBT women who are often pushed to the margins of society due to their sexual orientation or gender identity face multiple and intersecting struggles which have a direct bearing on their socio-economic statuses and their ability to approach the courts. The dependence on the courts for recognition and equal treatment is ultimately untenable. All state actors ought to play an active role in the realization of rights. This starts with changes in policy and practice as well as attitudinal changes at all levels of state control, culminating in the confrontation of deep rooted fears and prejudices that underpin violations. The positive gains from the courts, as a matter of urgency, need to provoke and influence policy changes and lead to the reform of policies and practices that violate human rights. These changes have to be visible, verifiable and measurable.
As regards political participation, on average women’s political participation in Botswana is well below the global average. This can be attributed to general political, social, and cultural mentalities that perpetuate the rhetoric that politics is not a place for women. Women’s representation in our current parliament is appallingly low with only 5 women occupying the 63 parliamentary seats. In addition to this generally poor representation, queer identifying women are especially excluded from participation in the political sphere due to homophobic comments and utterances made by political leaders and a clear state supported homophobic stance.
3. Stereotyping and cultural prejudices
Botswana in terms of articles 5 and 10 of the CEDAW has undertaken to take appropriate measures to eliminate stereotyping, prejudices and discriminatory cultural practices but has not followed through with this undertaking. By way of example, the Ministry of Basic Education which is responsible for the development and implementation of primary and high school education curricula continues to stereotype LGBTI persons and their identities in the manner these communities are portrayed in school curricula. The junior secondary school Moral Education syllabus
 for example, under the topic of Human Rights, frames homosexuality as just sexual attraction compared to the much elaborate description of heterosexuality and its framing as more than a sexual attraction but an identity. Homosexuality is also listed under “social ills” within the same topic. This perpetual stereotyping of LGBTI identities as just sexual connections has contributed to the marginalization of these communities and has especially resulted in LBT women being forced into marriages in the name of culture. This has been demonstrated in the 2018 publication of “The Impact of Laws Criminalizing Same-Sex Relationships in Botswana”
 which highlights cases where young lesbian identifying women were forced into heterosexual marriages based on cultural and religious beliefs. This invisibilization and erasure of lesbian and queer identities is further fuelled by the incorrect but popular understanding of queer identities as being criminalized within the Penal Code of Botswana.
Harmful stereotypical considerations also manifest in the area of employment where gender expression and appearance are heavily policed creating a hostile environment for masculine presenting women and transgender women. Despite the fact that the Employment Act of 2010 explicitly prohibits discrimination in the workplace on the basis of sexual orientation, LBT women who do not conform to gender stereotypes are often harassed and discriminated against. Furthermore, because of the difficulties associated with changing one’s gender marker, it is doubly difficult for transgender women to find and retain employment in Botswana.
Botswana suffers from very high levels of Gender Based Violence (GBV). In the 2012 GBV Indicators study,
 67 percent of women interviewed reported experiencing some form of GBV in their lives, with 62 percent reporting intimate partner violence (IPV) in their lifetimes. Over a third of women (39%) reported experiencing IPV in the past 12 months, while 28 percent of men reported perpetrating IPV in the past 12 months. LBT women, in addition to experiencing these forms of violence are additionally targeted on the basis of their gender identity or sexual orientation. These negative experiences are further compounded by negative and stereotypical attitudes that police and health workers have towards LBT women who seek protection and health services. Other related information on the harm brought by these stereotypes found that 56% of gender minority experience violence based on gender identity, 48% experienced physical violence and 38% experienced sexual violence.
 
4. Health
In terms of article 12 of the CEDAW States have undertaken to ensure that women have equal rights with men to access health care services, including reproductive health services. Botswana’s health policies are said to be cognizant of human rights principles of non-discrimination and inclusive service delivery but this has not always translated to practice. Harmful stereotypes and homophobic and transphobic attitudes continue to permeate the health sector, impeding access to health by LBT women. In addition, Botswana’s Sexual Reproductive Health Rights policies such as the National Strategic Framework (NSF) narrow their focus to most at risk populations (which do not include LB women) further perpetuating the discrimination of LB women and not addressing their sexual reproductive health issues and needs. The lack of consideration and implementation of LB specific SRSR policies therefore expose queer women to the other forms of sexual health issues that are not carefully considered within the delivery of health care services and information.
5. Economic and social benefits
Under article 13 of the CEDAW, States parties have made commitments to ensure that women have equal rights with men to family benefits, bank loans and other forms of financial credit. Women must also be allowed to participate equally in recreational activities, sports and all aspects of cultural life.
However, according to the 2011 Household Income and Expenditure Survey of Botswana, women are often unemployed in the formal sector, are overrepresented in marginal employment sectors, or else do unpaid work. This employment inequality leaves both women and female-headed households more at risk for poverty and economic marginalization than men and male headed-households. This plays out in household poverty statistics: 46 percent female-headed households compared with 27 percent of male- headed ones were living in poverty. In a list of economic activities surveyed, male-headed households were more likely to be engaged in a broader range of them than female-headed ones. Males are also more likely to have higher levels of education than females in Botswana. More males than females finished secondary and university education. In sum, relative to men, women are less employed, less highly educated and less economically active. 
Girls and women in particular become economically vulnerable for these reasons, including dropping out of school early due to pregnancy and having to care for younger family members if one or both parents are absent. Men’s economic advantage fuels gender inequality in that their better access to and control over economic resources reinforces gender power differentials. For LBT women this economic inequality compounds and adds to their further marginalization and has led to some LBT women being forced out of home and being made destitute. Even within government remedial efforts, such as the grands scheme for women entrepreneurs within the Women’s Affairs Department- in addition to the National Policy on Gender and Development, there is still an exclusion of those who are determined as “women” due to the exclusive definition of gender within the Botswana context. 
INFORMATION ABOUT THE CONTRIBUTORS OF THE REPORT
Black Queer DocX (BQDX) is an autonomous collective of queer feminists based in Gaborone, Botswana, who work towards societal transformation and the development of more inclusive, just and holistic communities. BQDX uses feminist approaches and processes to mobilize others, especially queer women, around a shared agenda of social, cultural, economic and political transformation for equality and the realization of human rights for all. BQDX is motivated by fairness, justice and equity and strives to keep issues of gender, social class, sexual orientation, race and ability at the forefront. BQDX is currently supported by the Lesbians, Gays and Bisexuals of Botswana (LEGABIBO).
LEGABIBO is an LGBTI organization focused on advocacy for human rights at the national level. It implements sexual and reproductive health rights oriented projects in several key districts of Botswana and has a long record of strategic human rights litigation. LEGABIBO has engaged in research and documentation on the experiences of the wider LGBTI community in Botswana and has engaged with regional and international human rights processes and mechanisms. Established in 1998, LEGABIBO was officially registered as an NGO in 2016, following a protracted legal battle. 
� These laws have only ever been used to punish gay men. See for example Kanane v The State 2003(2) BLR 67 (CA) and State v Zulu (case number unknown)


� See for instance, Zahn Ryan et al “Human Rights Violations among Men Who Have Sex with Men in Southern Africa: Comparisons between Legal Contexts” (2016) PLoS ONE 11(1).


� The NCPI is a multi-question survey covering HIV prevention, treatment, care, and support; human rights; civil society involvement; gender; workplace programs; stigma and discrimination; and monitoring and evaluation. The NCPI survey consists of two parts: Part A, which is completed by government officials, and Part B, which is completed by representatives from civil society, bilateral organisations, and United Nations agencies. 


� The rights of LGBTI persons were only recognized in Attorney General v Thuto Rammoge & 19 others, Botswana Court of Appeal, CACGB-128-14, 2016 a case in which the applicants challenged the refusal by the Registrar of Societies of Botswana to register the Lesbians, Gays and Bisexuals of Botswana (LEGABIBO). The application for registration was rejected on the basis that the Constitution of Botswana does not recognize lesbian, gay and bisexual persons. The applicants argued that the decision violated their Constitutional rights and that amongst others, it violated their right to freely assemble and associate with other like-minded individuals who share common interests and aspirations. The Court found in favor of the applicants and found that LGBTI persons form a part of the rich diversity of the nation of Botswana. Recognition of transgender persons was given in ND v Attorney General of Botswana and the Registrar of National Registration, Botswana High Court, MAHGGB-000449-15, unreported, 2017. In this case the applicant, a transgender man, challenged the refusal by the Registrar of National Registration of Botswana to change the gender marker on his national identity document to reflect his gender identity. The applicant argued that the incorrect reflection of his gender (female instead of male) caused him considerable and on-going emotional distress and increased his vulnerability to abuse and violence from state actors and none state actors alike. He argued further that, the refusal to change the gender marker violated his rights to dignity, privacy, freedom of expression, equal protection of the law, freedom from discrimination and freedom from inhumane and degrading treatment. The application was successful. 


� http://www.ibe.unesco.org/curricula/botswana/bs_ls_mr_2010_eng.pdf


� ““The law needs to change, we want to be free” The Impact of laws criminalising same-sex relationships in Botswana” a booklet produced in partnership with the Southern African litigation Centre (SALC) and the United Nations Development Program (UNDP), 2018. This is a research report that identifies the impact of criminalisation of same-sex sexual acts on the lives of LGBT persons in Botswana and makes evidence-based recommendations for law review, based on its findings.


� Mercy Machisa and Roos van Dorp, “GBV Indicators Study, Botswana” produced in partnership with UNDP, 2012. 





� Mental health and well-being of lesbian, gay, bisexual, transgender and intersex people in Southern &East Africa- Alex Muller, Kristeb Daskilewicz and LGBTI African Health Research (2018)- preliminary research report from a collaborative study in 8 countries





