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Suggested grades by the civil society organization
A: The response of the government to the recommended measure is satisfactory. 
B: The response of the government to the recommended measure is partially satisfactory.
C: The government has not taken any actions to implement the recommendation.
D: The government has taken actions that are contrary to the recommendation. 


	Paragraph 16: Right of Workers to Organize

	The Committee recommends that the State party take measures to prevent violence targeting undocumented migrant workers, including members of trade unions, and to intensify human rights training delivered to police and immigration officers, including on the protection of human rights defenders, the right to peaceful assembly, freedom of association and the right to organise. The Committee also recommends that the State party guarantee the right of all workers to participate in trade union activities without fear of deportation. The Committee further recommends that the State party take steps to ensure that victims can report violations without prejudice related to their immigration status and have access to adequate remedies. The Committee requests that the State party provide data on the number of migrants arrested and deported following crackdowns and, in cases where excessive force was used, the number of cases that have been investigated

	Suggested grade by the civil society organization
	C

	1. Any measures taken in accordance with the recommendation, and its effects

	The government did not of its own volition implement measures to guarantee the right of all workers to participate in trade union activities regardless of legal status. The Supreme Court in 2015 decided that undocumented migrant workers have the right to participate in trade union activities, and the government abides by that decision. However, prior to the Supreme Court’s decision, the government neither recognized nor registered the Migrant Workers’ Union for 10 years for the reason that it included undocumented workers as union members, making it an illegal organization, and targeted its leaders for deportation. In 2015, when the Migrant Workers’ Union reapplied for registration after the Supreme Court’s decision, the Ministry of Labour demanded that the union rule book, which included goals such as the abolishment of the employment permit system, should be amended on the grounds that such activities amount to “political activities.”

There is no evidence that training programs for immigration officers include trainings on the protection of human rights defenders, the right to peaceful assembly, freedom of association and the right to organise. Also, there is no evidence that police officers get trainings regarding the rights of migrant workers.

	2. Any measures taken that contradict the purposes of the recommendation

	In response to the Committee’s request to provide data on cases where excessive force was used in crackdowns and the number of cases that have been investigated, the State Party stated that it does not have specific statistics on such cases. The civil society believes that the habitual use of excessive force in the course of crackdowns is precisely the reason such specific statistics do not exist. On August 22, 2018, Than Zaw Htay, a migrant worker from Myanmar fell and died during a crackdown on the construction site where he worked. The National Human Rights Commission of Korea initiated an investigation of the case, and concluded that responsibility of Than Zaw Htay’s death lies with the Ministry of Justice, recommending, among other things, that the Ministry of Justice to sanction the responsible officers, make video recording of crackdown activities mandatory, and that the process of arrest should have in place safeguards equal to those in criminal procedures. However the Ministry of Justice only accepted some of those recommendations, such as providing training for its officers, and rejected most of the recommendations. On September 24, 2019, in the course of another crackdown, the dead body of Phoomnoo Anusak, a migrant worker from Thailand, was found in the vicinity of the factory where he worked. Whenever such incident becomes known civil society has called for a full investigation, fact-finding and measures to prevent reoccurrence, but it is unknown whether the Ministry of Justice investigates such cases and the details of such investigation, if undertaken, are not made public.

	3. Current status of the problem (especially changes after the adoption of concluding observations)

	The government should guarantee the right of all workers to participate in trade union activities without fear of being deported, but pre-departure and post-arrival training for migrant workers under the Employment Permit System does not include training on the right to peaceful assembly, freedom of association and the right to organize. The Migrant Workers’ Union has received reports that a lecturer during pre-departure trainings made statements such as “do not join a trade union or other organization”, “if you do, you will be disadvantaged”.

In its report, the State Party stated that it revised its pre-departure training curriculum to include information on remedy in case of violation of rights. However such training has proved not to be effective. To enhance effectiveness of pre-departure/post-arrival training, labour and human rights organizations should be allowed to participate in the training. 

Remedy to violation of labour and human rights should be guaranteed regardless of legal status, but that is not the case. There have been cases where an undocumented migrant worker made a complaint of unpaid wages or other labour rights violations to the local office of the Ministry of Labour and was told by the labour inspector that she will be reported to immigration authorities. Even in cases where the worker appointed a representative, he is often required to appear in person. The Workers’ Compensation and Welfare Service reports undocumented migrant workers, who received medical treatment for injuries covered by industrial accident insurance, to immigration authorities. The Immigration Control Act does specify certain services where officers are exempted from the duty to report immigration law violations, but it does not include services provided under the auspices of the Ministry of Labour. The law should be revised to include services provided under the auspices of the Ministry of Labour.

[bookmark: _GoBack]The State Party states that sexual violence victims are allowed immediate change of workplace. However this only applies to rape victims and not to victims of other forms of sexual violence or harassment. Furthermore, according to relevant guidelines published by the Ministry of Labour (the “EPS Handbook”), if rape is not confirmed as a result of ensuing investigation, the worker will face repercussions such as not be referred to another employer and deportation, shifting undue burden of proof on the migrant worker.



	Paragraph 28: Birth Registration

	In the light of its general recommendation No. 30, the Committee emphasizes that birth registration is a prerequisite for the enjoyment of a wide range of human rights. It recommends that the State party take measures to ensure that all children born in the territory of the State party are registered, regardless of their nationality and residence status. It also recommends that the State party eliminate barriers to Korean citizenship for children born out of wedlock to a Korean father and a foreign mother. The Committee further recommends that the State party ratify the Convention on the Reduction of Statelessness.

	Suggested grade by the civil society organization
	C

	1. Any measures taken in accordance with the recommendation, and its effects

	The State Party states that the government is in the legislative proceedings to implement the universal birth registration system as recommended by the Committee, “in order to ensure that all children born in the territory of the Republic of Korea are registered” (para 12). While the civil society has not seen any visible progress on the legislation for universal birth registration, the fact that it has begun drafting process thereof is acknowledged. However, it should also be noted that the government has never responded positively to various legislative efforts for universal birth registration in the legislature, which were all ultimately unsuccessful. The civil society also notes with concern that the government has previously stated that it is uncertain which branch of the government is the primary office of responsibility for birth registration, and that the government has not yet disclosed definitive plans for consultation among relevant ministries, nor any plans to consult with civil society actors.

	2. Any measures taken that contradict the purposes of the recommendation

	The State party notes that the government has announced in May 2019 that it would adopt a ‘birth notification system’, and that the “Ministry of Justice Committee on Improvement of Laws and Regulations for Inclusive Family Culture is now on a review for the overall birth notification system” (para 13). However, while the government announcement for the introduction of ‘birth notification system’ has not explicitly excluded children without Korean nationalities, it is unclear whether they are included either. Rather, during the session of the Committee on the Rights of the Child for the combined fifth and sixth periodic reports of the Republic of Korea, the Korean government has stated that the aforementioned birth notification system is designed for children of Korean nationalities only. Thereafter, the government has not made any official statement as to whether its plans for ‘birth notification system’ includes migrant children, including undocumented children and stateless children, and the State party report is ambiguous on this issue. If the birth notification system is introduced in Korea, but excludes migrant children, including undocumented migrant children by law or practice, it would be in direct contravention to the Committee’s recommendations.

	3. Current status of the problem (especially changes after the adoption of concluding observations)

	To the recommendation by the Committee that the State party eliminate barriers to Korean citizenship for children who were born of a Korean father and a foreign mother out of wedlock, the State Party Report claims that “procedure of ‘the acquisition of nationality by acknowledgement,’ which can be applied to minor children born out of wedlock and either of whose parents holds Korean nationality, is considered far simpler than the existing procedures for the general acquisition of nationality”(para. 14), and that this is a system “intended to help a minor born out of wedlock”, “in consideration of the best interest of the child” (para 15). As it is a matter of course under the current Korean jus sanguinis jurisprudence to give Korean nationality to a child born from parent(s) of Korean nationality, the State Party Report seems to be claiming that the process of acknowledgement of a child born out of wedlock is a system designed for ‘the best interest of the child’. However, the current acknowledgement system has been criticized for severely hindering birth registration of various groups of children, including those whose mother’s identity is unknown and those who are subject to presumption of father-child relationship for children born within 300 days of the termination of marriage. There have been several cases where birth registrations of such children have been delayed for years due to above reasons, resulting in serious violations of children’s rights.

Also, as the Committee have noted, the application procedure for citizenship for a child born out of wedlock from a Korean father and a foreign mother requires a passport issued from the mother’s country of origin. If the birth of a child cannot be registered to his/her mother’s country of origin due to legal or practical barriers, then acknowledgement of the child is practically impossible.[footnoteRef:1] The State party report is seemingly oblivious to this context of discrimination, and neglects to iterate its response thereto. [1:  There have been cases where documentary requirements in practice that are stricter than provided by law pose significant obstacles for birth registration and acknowledgement of a child. For instance, the Embassy of the Republic of Korea in the Philippines requires DNA testing results for registration of all children with Korean fathers, which is not required by the law. ] 


The State Party Report argues that the Republic of Korea is not able to immediately ratify the Convention on the Reduction of Statelessness, as the Korean law is based upon jus sanguinis system, and “the Convention that the birthplace country is responsible for the acquisition of final nationality” [sic] (para 16). However, it should be noted that among 55 Contracting parties to the Convention, many states follow the jus sanguinis system; and that the Convention does not obligate the Contracting parties to follow the jus soli system, but simply provides that they shall grant their nationality to a child born in the territory “who would otherwise be stateless”. As the Convention provides considerable discretion for its Contracting party in their domestic implementation of this obligation, the Convention cannot be deemed to be in violation of the Korean jus sanguinis nationality laws. 
The State Party also makes the remarkable claim that while a child “whose whereabouts is difficult to be identified due to their lack of documentation or other reasons” may exist, “there is no possibilities for existence of a stateless child by law” (para. 17). Contrary to the government’s claim, in case where the child’s parent(s) are known but the nationality laws of the parent(s)’ countries of origin do not grant nationality to their child, the child would be de jure stateless.[footnoteRef:2] The civil society has also identified instances where a child born from migrant mother who was later naturalized in South Korea and a South Korean father, but whose father-child relationship was later annulled, would have his/her nationality of the Republic of Korea annulled and thus become stateless.  [2:  For instance, a child born in the Republic of Korea to a Nepalese mother and whose father is unknown are not able to get any nationality, under the current Nepalese and Korean nationality laws. ] 

Furthermore, the State Party ignores the fact that the reduction and prevention of de facto statelessness is a responsibility conferred onto each state, and that the current laws and practices of the Republic of Korea falls far short of fulfilling its responsibility. Undocumented migrant children and refugee children who are not registered in the Embassies of the country of their nationalities are all de facto stateless, as well as children born out of wedlock who are registered in the Embassies of their nationalities due to their restrictive laws. This violation of rights of children to their nationalities should be resolved by efforts of the government of the Republic of Korea, including amendment of its laws and practice and introduction of the universal birth registration system.




