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I. Overview
1. This submission provides information with regard to the implementation by the European Union of the Convention on the Rights of Persons with Disabilities (hereinafter “the CRPD”). The two main issues it will focus on are the use of EU Structural Funds to perpetuate the institutionalisation of persons with disabilities and the right to political participation of European citizens with disabilities.  

2. The Mental Disability Advocacy Center (MDAC) is an international human rights organisation which uses the law to secure equality, inclusion and justice for people with mental disabilities worldwide. MDAC’s vision is a world of equality, where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realised for all persons without discrimination of any form.
 
3. MDAC has special consultative status with the United Nations Economic and Social Council, and participatory status at the Council of Europe.
II. Specific comments

Article 4: General obligations

4. The European Union (hereafter “the EU”) concluded (ratified) the CRPD in December 2010 as a ‘regional integration organisation’ under Article 44 of the CRPD. The CRPD has binding effect on all institutions of the EU and Member States in the application of EU law.

5. Article 4 of the CRPD requires States Parties to adopt all appropriate legislative, administrative and other measures to ensure implementation of Convention rights (Article 4(1)(a)), and to take all appropriate measures including legislation, modification or abolition of existing laws, regulations, customs or practices that constitute discrimination against persons with disabilities (Article 4(1)(b)). It follows that the EU was, from the point when the CRPD entered into force in the EU, under an immediate obligation in public international law to conduct a thorough review of all EU legislation, policy, regulations, programmes and funding mechanisms to ascertain conformity with CRPD provisions, and to modify or abolish those which did not meet the required standards.
6. This approach as to what should have taken place was confirmed by a study commissioned and funded by the European Commission, carried out in 2010, on challenges and good practices on the implementation of the CRPD.
 It stated that the obligations in Article 4 of the CRPD “requires States Parties to conduct some form of screening exercise, in order to measure compliance with the UN CRPD across legislative and regulatory schemes, as well as reviews of customs and practices”. 
7. On completion of a screening exercise the EU should have taken all appropriate measures to bring its law, policy and programmes into conformity with CRPD provisions. Yet it is not clear whether such an exercise took place and how thorough this was, and what legal, policy and programmatic adjustments were made. 
Question:

A. Describe what measures were undertaken by the European Union to assess the compliance of EU legislative and regulatory schemes, customs and practices with the CRPD. What gaps and deficiencies were identified? How were these made public?
B. What were the measures adopted as a consequence of this exercise (e.g. legislation, modification or abolition of laws, regulations, customs and practices)?
Article 19 – Living independently and being included in the community

8. Article 19 of the CRPD guarantees that all persons with disabilities have the right to live independently in the community, including the right to choose where and with whom they live. The obligation on States is to recognise such a right, and to ensure that all laws, policies, programmes and funding streams support this right. This means at a bare minimum, not to fund services which segregate and isolate people from the community, but to provide access to community housing stock, individualised support services, and ensuring accessibility of general public services to persons with disabilities. The CRPD  Committee has already established as a matter of international law that fulfilment of the Article 19 right requires the development of frameworks for the closure of residential institutions (deinstitutionalisation), and the allocation of resources towards community-based services to enable persons with disabilities to live in their communities (Concluding Observations in relation to Paraguay,
 Australia,
 Austria,
 and Costa Rica
). Put simply, if the EU finances anything resembling housing or care for people with disabilities, it is under an international legal obligation to comply with Article 19. This means that upon conclusion (ratification) of the CRPD it should at a bare minimum have immediately ceased financing anything which could plausibly have been described as a service which segregates or isolates persons with disabilities from their community. Obvious examples are financing the building of new residential institutions or the maintenance/renovation of existing institutions, as it is now widely accepted – including by the CRPD Committee – that institutions of all kinds are the antithesis of Article 19 of the CRPD: they deny persons with disabilities the opportunity to live in their communities.
9. The Structural and Investment Funds (hereafter “the Funds”)
 are the EU’s set of financial tools to implement its regional policy, the overall aim of which is to support sustainable development and economic growth and to reduce disparities between Member States. The distribution of the Funds are coordinated at the EU level by the European Commission. The Funds represent almost one third of the entire EU budget in the 2014-2020 period, totalling some 351.8 billion EUR.
 Distribution of the Funds is regulated by European law.

10. It is now well-established that the Funds were used, after the EU’s conclusion of the CRPD, and are indeed still being disbursed by the EU, to finance residential institutions in several Member States. Several of the institutions financed by the EU perpetrate torture, ill-treatment, exploitation, violence or abuse against residents, as has been documented in Romania,
 and Bulgaria
. The Funds are still today being spent by EU Member States to maintain and, in some cases, build institutions where people with disabilities are segregated from their communities. Bulldozers are at work in Hungary at the very moment, creating new institutions for people with disabilities, in direct contravention of Article 19 of the CRPD, using EU Structural Funds.
 
11. Publicly-available information shows that 24 million EUR from the Funds have been granted for the renovation and refurbishment of institutions in Romania.
 Some of these institutions are notorious for tying people to their beds, allowing physical and sexual abuse, and covering up deaths: all violations of other CRPD rights. MDAC estimates that over 30,000 adults with disabilities are currently institutionalised on a long-term basis in Romania in institutions funded by EU Structural Funds.

12. In Hungary, it is an indisputable fact that around 12 million EUR from the Funds have been and are being spent on maintaining and building new long-term institutions for persons with disabilities,
 all the spending having happened after the EU confirmed (ratified) the CRPD in 2010. Over 25,000 people with disabilities are institutionalised in Hungary – an incredibly large number of people compared with the total population. The country is one of the largest net recipients of EU Structural Funds per capita.
 The CRPD Committee has already expressed concerns that the Hungarian government has “dedicated disproportionately large resources, including regional European Union funds, to the reconstruction of large institutions, which will lead to continued segregation, in comparison with the resources allocated for setting up community-based support service networks”.
 MDAC invites the Committee to apply the same vigour to the facilitator of this industrial scale violation of Article 19, namely the funder: the EU. A growing body of evidence suggests the picture is similar in other Member States including Lithuania, Bulgaria, Latvia, the Czech Republic and Slovakia.
 
13. The EU has permitted the Funds to be used by Member States to segregate and isolate persons with disabilities because the EU lacks an adequate control mechanism.
14. this concern This means that the main priority of the EU is to make sure that the finance leaves Brussels and arrives in the capital of the Member State. 

15. As early as May 2012, civil society organisations raised concerns with the European Commission about its financing of disability segregation through the Funds. Regulation 1303/2013/EU was adopted, and sets out a series of ‘ex-ante conditionalities’ which Member States must accept in order to be recipients of Structural Funds. One specific ex-ante conditionality requires that Member States must have “the administrative capacity for the implementation and application of the United Nations Convention on the rights of persons with disabilities (UNCRPD) in the field of ESI Funds in accordance with [European] Council Decision 2010/48/EC”. Yet, the criteria for fulfilment of this condition are vague, allow for a wide discretion on the part of Member States, and contain no specific obligation to ensure that the Funds are not spent on the maintenance, refurbishment or building of new residential institutions which segregate people with disabilities.
16. Members of the European Parliament have also criticised the “lack of strong sanctions” imposed by the European Commission against Member States which have a “long history of reliance on institutions” for children with disabilities.

17. In November 2014, the BBC reported on the placement of children with intellectual disabilities in cages in a residential institution in Greece.
 A question was asked at European Parliament to ascertain whether the EU would provide direct financing to the institution in question.
 The European Commission failed to rule out the possibility in its response.

18. It is shocking for many European taxpayers that the EU has no structures in place to monitor how taxpayers’ money is being spent once it reaches the Member State, nor any mechanisms to take immediate action to stop financing of human rights violations. 
19. Further, the Regulation 1303/2013/EU requirements are purely future-focused on the 2014-2020 cohesion policy and Funds, and do not address the continuing spending of funds from the 2007-2013 funding period which is still in train. The EU has taken no measures to identify how Funds are distributed in real time. The EU has taken no measures to investigate how funds spent after the EU’s conclusion in 2010 have been spent. The EU has taken no measures to compensate victims of its faulty funding scheme even when evidence has been presented to them.

20. MDAC submits that the EU has taken insufficient measures to comply with its obligations under Article 19 of the CRPD, and will continue to do so without serious reforms. The EU argues that Article 19 falls outside EU legal competence, but this is an incorrect reading of its obligations in international human rights law. Once a Party to a UN treaty starts to fund anything which falls within the ambit of that treaty (in this case the EU funding institutions which so clearly fall within the ambit of Article 19 of the CRPD) then it is engaged for the purposes of assessing compliance with that treaty. An analogous situation would be the EU saying correctly that it does not run police forces in Member States, and then funding Member States to equip their police stations with equipment to pull out fingernails to extract confessions: the EU cannot then lawfully claim that its hands are clean from the resulting torture. The EU has, from the moment it concluded the CRPD, continued to finance what amounts to a violation of Article 19 of the CRPD, and its claim that its actions have nothing to do with Article 19 because it does not run institutions is illogical in fact and wrong as a matter of public international law. In short, where Member States use EU Funds for prohibited purposes, it is incumbent upon the EU to immediately cease and resist such financing. 
21. So serious are the allegations that have been raised about the misuse of EU Structural Funds that the European Ombudsman, Emily O'Reilly, has opened an investigation on her own initiative into respect for fundamental rights in the EU's "cohesion" policy which relates to the distribution of European Structural and Investment Funds.  The investigation is currently ongoing, but it is important to note that the Ombudsman’s mandate is limited to the assessment of EU funding through the lens of European law. This is fundamentally different to the mandate of the CRPD Committee, which is the authoritative international body overseeing the CRPD.
22. MDAC has brought the misuse of EU Structural Funds to the attention of the Hungarian government, the European Commission (the Commissioner for Regional Policy which distributes the Funds) and is contributing to the European Ombudsman’s investigation. Nevertheless, none of these actions have yet resulted in the EU ceasing to fund institutions.

23. The international community has recognised the importance of ensuring that victims of gross violations of international human rights law must be guaranteed the right to remedy including restitution, compensation, rehabilitation and satisfaction. In 2005, the United Nations General Assembly adopted resolution 60/147 on ‘Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Law’. As a matter of public international law, it is insufficient for the EU to focus on making minor technical changes to future financing programmes as this leaves victims without a remedy. In April 2014, and reflecting on the large number of victims, MDAC called on the EU to:

a. Finance and establish a reparations fund for victims;

b. Establish a reparations agency to administer the fund, handle individual or group-based claims, with members drawn from civil society and the EU Agency for Fundamental Rights;

c. Engage in a comprehensive process of restorative justice, guaranteeing remedies to victims including restitution, compensation, rehabilitation and satisfaction to victims;

d. Take action to close institutions segregating persons with disabilities; and

e. Immediately to withdrawal European funds used to perpetrate segregation.

Questions:

A. Provide information on complaint mechanisms at the EU level that can be accessed by persons with disabilities whose rights have been violated by being placed into institutions funded by EU Structural Funds. Do these mechanisms offer effective redress for complainants, including the possibility to obtain restitution, compensation, rehabilitation and satisfaction in compliance with international law?

B. What specific control measures has the EU taken to ensure that EU Structural Funds are not being used to perpetuate the institutionalisation of persons with disabilities? Provide information on specific examples where control functions were carried out to ensure compliance with Article 19 of the CRPD. 
C. How has the EU assessed the effectiveness of its monitoring and control functions in relation to application of EU funds to finance institutions for persons with disabilities? What were the outcomes of such assessments?

D. What measures have been taken to ensure that the distribution of European financing to Member States are monitored on a continual basis, to ensure that financing is not being spent on institutions?

E. Given the increasing body of evidence on the number of persons with disabilities forced to live in institutions funded by the EU across Member States, what steps will the EU take to identify victims? Will the EU establish a reparations fund and reparations agency with the involvement of persons with disabilities, DPOs, NGOs and other members of civil society?
F. Will the EU explicitly state that EU financing must never be spent on constructing, maintaining or refurbishing any institutional setting for persons with disabilities? 
Article 29:  Participation in political and public life

24. The right to vote and to stand for elections is set out in Article 29 of the CRPD and no-one with disabilities must be denied that right on the basis of their disability (or other code-words for disability such as ‘incapacity’, ‘incompetence’, ‘ability to make a good judgment’ and so on). In more than ten EU countries, persons with mental disabilities under guardianship are automatically denied the right to vote, and in other countries (Spain, Hungary, Estonia, Malta and France) a judge can strip the person’s right to vote.
 
25. As a result, persons with disabilities are denied the right to vote and stand for election at the local or national levels due to a having a label of ‘disability’. In addition to this, persons with disabilities are denied their EU legal right to directly participate in elections for the European Parliament.
 This is clearly an EU legal competence, yet the EU takes the approach to wash its hands, taking the view that it is perfectly adequate to allow national authorities to discriminate on the basis of disability and deny many thousands of EU citizens with disabilities their right to participate in EU parliamentary elections. This clearly engages the EU in Article 29 territory and it is surely wrong from the perspective of the CRPD where one State Party (the EU) allows direct voting to its legislative body to allow disability-discriminatory vetting by another State Party (EU Member States) and claim that it has nothing to do with such discrimination. The European Union should be demanding as a matter of international law that Member States immediately amend their laws, voting policies and practices to ensure that disability-based discrimination is eradicated and persons with disabilities are supported to exercise their democratic rights to vote and stand for election at the European Parliamentary level.  

Questions:

A. What steps has the EU taken to ensure that EU citizens with disabilities under guardianship can (as in law) vote and stand for elections at the European parliamentary level, and (in practice) are supported to do so?
B. What actions will the EU take to ensure that all persons with disabilities can vote and stand for election in all future European Parliamentary elections?
Article 31: Statistics and data collection

26. Parties to the CRPD are required by Article 31 to collect and disseminate appropriate information, including statistical and research data, to monitor and further the implementation of Convention rights.
Questions:

C. Please provide the following information and data: 

a. a list of institutions for persons with disabilities per Member State which have been (part-)financed by EU Structural and Investment Funds;
b. the number of residents per institution (part-)financed by EU Structural and Investment Funds;
c. the number of persons with disabilities who benefit from community-based services (part-)financed by EU Structural and Investment Funds, and what these community-based services exactly are;
d. the steps it has taken to obtain disaggregated data such as the above.
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� MDAC has three international campaigns to challenge the most widespread and systemic human rights violations against people with mental disabilities worldwide. The My Home, My Choice campaign challenges the institutionalisation of people with mental disabilities and advocates for the right independent living in the community. I’m a Person advances the right to legal capacity, ensuring that supports are provided for people with mental disabilities to make decisions recognised by the law, and ensuring that they can author their own lives. Schools for All ensures that no child with mental disabilities is left out of inclusive education and calls for all children to be educated in common learning environments with access to individualised supports. Further information is available at � HYPERLINK "http://www.mdac.org" �www.mdac.org�. 


� Article 216(2) of the Treaty of the Functioning of the European Union.


� European Foundation Centre, Study on Challenges and Good Practices in the Implementation of the UN Convention on the Rights of Persons with Disabilities (VC/2008/1214), October 2010: http://www.inclusive-education.org/system/files/publications-documents/European%20Foundation%20Centre%20Report%20good%20practices%20UNCRPD.pdf.


� UN Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Paraguay, 15 May 2013, CRPD/C/PRY/CO/1, para. 50.


� UN Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Australia, 24 October 2013, CRPD/AUS/CO/1, para. 42.


� UN Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Austria, 7 October 2013, CRPD/AUT/CO/1, para. 37.


� UN Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of Costa Rica, 11 May 2014, CRPD/CRI/CO/1, para. 46.


� There are three main funds: the European Regional Development Fund (ERDF), the Cohesion Fund (CF) and the European Social Fund (ESF). See: European Commission, ‘The EU’s main investment policy’, available online at: � HYPERLINK "http://ec.europa.eu/regional_policy/index.cfm/en/policy/what/investment-policy/" �http://ec.europa.eu/regional_policy/index.cfm/en/policy/what/investment-policy/�.  


� Ibid.


� It is beyond the scope of this submission to provide a detailed analysis of the legal foundations of the Funds, however a detailed legal analysis has previously been provided in: C Parker and L Clements, The European Union and the Right to Community Living (New York: Open Society Foundations, May 2012), available online at � HYPERLINK "http://www.opensocietyfoundations.org/sites/default/files/europe-community-living-20120507.pdf" �http://www.opensocietyfoundations.org/sites/default/files/europe-community-living-20120507.pdf�. 


� See, for example, the Al Jazeera’s documentary ‘Europe’s Hidden Shame’ (April 204), available online at � HYPERLINK "http://www.aljazeera.com/programmes/peopleandpower/2014/04/europe-hidden-shame-2014414124139195247.html/" �http://www.aljazeera.com/programmes/peopleandpower/2014/04/europe-hidden-shame-2014414124139195247.html/�; Center for Legal Resources, Summary Report: Monitoring Visits, October 2013-March 2014 (Bucharest: 2014, CLR), available online at � HYPERLINK "http://www.crj.ro/userfiles/editor/files/summary-report%20-%20eng%281%29.pdf" �http://www.crj.ro/userfiles/editor/files/summary-report%20-%20eng%281%29.pdf�. 


� Bulgarian Helsinki Committee, Report of the Bulgarian Helsinki Committee following Inspection of the Home for Children with Intellectual Disabilities, Krushari, Dobrich Region (Sofia: 2010, BHC, Bulgarian language), available online at � HYPERLINK "http://forsakenchildren.bghelsinki.org/wp-content/uploads/2010/09/Doklad-DDMUI-Krushari_bd.pdf" �http://forsakenchildren.bghelsinki.org/wp-content/uploads/2010/09/Doklad-DDMUI-Krushari_bd.pdf�. 


� Hungarian Civil Liberties Union, ‘HCLU warns to stop EU investments in institutions in Hungary‘, available online at: � HYPERLINK "http://tasz.hu/en/fogyatekosugy/hclu-warns-stop-eu-investments-institutions-hungary" �http://tasz.hu/en/fogyatekosugy/hclu-warns-stop-eu-investments-institutions-hungary�. 


�For more details and sources see  http://mdac.org./en/content/european-commission-funding-disability-segregation-and-abuse-breaches-international-law


� Mental Disability Advocacy Center, ‘European Commission Funding of Disability Segregation and Abuse Breaches International Law’ (April 2014), available online at: � HYPERLINK "http://www.mdac.org/romania" �www.mdac.org/romania�. 


� Hungarian Central Statistical Office, Table 2.4.15. A tartós bentlakásos és átmeneti elhelyezést nyújtó szociális intézményekben ellátottak az intézmény típusa szerint (1993–2013) (The number of residents in residential social care homes according to the type of institution (1993-2013)), available at http://www.ksh.hu/docs/hun/xstadat/xstadat_eves/i_fsi001.html (last accessed: 16 October 2014).


� Nicolaus Heinen, EU net contributor or net recipient. Just your matter of standpoint? (May 2011, Deutsche Bank Research).


� UN Committee on the Rights of Persons with Disabilities, Concluding observations on the initial periodic report of Hungary, 22 October 2012, CRPD/C/HUN/CO/1, para. 33.


� Camilla Parker and Ines Bulic, Briefing on Structural Funds Investments for People with Disabilities: Achieving the Transitions from Institutional Care to Community Living (Budapest: European Network on Independent Living – European Coalition for Community Living, December 2013).


� European Parliamentary Question EP-7946/2014, ‘Residential institutions in the EU’, 14 October 2014, available online at � HYPERLINK "http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2014-007946%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN" �http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bE-2014-007946%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN�. 


� Chloe Hadjimatheou, ‘The disabled children locked up in cages’, (BBC, 14 November 2014), available online at � HYPERLINK "http://www.bbc.com/news/magazine-30038753" �http://www.bbc.com/news/magazine-30038753�.


� European Parliamentary Question EP-9740/2014, ‘Conditions for the disabled at Lechaina care centre’, 26 November 2014, available online at � HYPERLINK "http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bP-2014-009720%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN" �http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fTEXT%2bWQ%2bP-2014-009720%2b0%2bDOC%2bXML%2bV0%2f%2fEN&language=EN�. 


� Answer to European Parliamentary Question EP-7940/2014, ‘Answer given by Ms Thyssen on behalf of the Commission’, 7 January 2015, available online at � HYPERLINK "http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=P-2014-009720&language=EN" �http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=P-2014-009720&language=EN�. 


� MDAC has had raised these issues on numerous occasions at the domestic and EU levels, including: MDAC letter to the European Commission, 3 May 2012, ‘Hungarian tender for de-institutionalisation breaches EU non-discrimination law; MDAC letter to the European Commissioner for Regional Policy, 30 July 2013, ‘Follow-up to complaint (2012)574322‘; MDAC letter to the European Ombudsman, 2 December 3013, ‘Evidence of maladministration by the Commission in using Structural Funds to finance human rights violations in Hungary‘.


� MDAC, European Commission Funding of Disability Segregation and Abuse Breaches International Law (April 2014), available online at: � HYPERLINK "http://www.mdac.org/en/content/european-commission-funding-disability-segregation-and-abuse-breaches-international-law" �http://www.mdac.org/en/content/european-commission-funding-disability-segregation-and-abuse-breaches-international-law�.  


� Mental Disability Advocacy Center, Legal Capacity in Europe: A Call to Action to Governments and to the EU (Budapest: MDAC, 2013), available online at: � HYPERLINK "http://mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf" �http://mdac.info/sites/mdac.info/files/legal_capacity_in_europe.pdf�. 


� For details about legislation from EU member states  restricting the right to vote see: EU Agency for Fundamental Rights, The right to political participation of persons with mental health problems and persons, available online at http://fra.europa.eu/sites/default/files/fra_uploads/1216-Report-vote-disability_EN.pdf.
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