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To the Secretariat of the Committee on the Elimination of Racial Discrimination 

Att.: Ms. Gabriella Habtom
Submitted via email: ghabtom@ohchr.org

TO THE COMMITTEE FOR THE ELIMINATION OF RACIAL DISCRIMINATION

Observations by the Saami Council with regard to Sweden’s 19th-21st Periodic Reports to the Committee for the Elimination of Racial Discrimination (hereinafter the “Committee”)
A.  Briefly about the Sami people and the Saami Council

1.
Traditionally, the Sami people enjoyed a nomadic lifestyle, with hunting, fishing and gathering as main livelihoods.  Later, several Sami communities took up semi-nomadic reindeer herding, while other complimented their traditional livelihoods with farming.  Yet others maintained and developed fishing as their main livelihood.  Still today, reindeer herding remains the most important of the Sami traditional livelihoods, and the most cardinal among the Sami cultural denominators.  The Sami people inhabited, and had established its own society, in its traditional territory - covering what are today the northern parts of Finland, Norway, Sweden as well as the Kola Peninsula in the Russian Federation - well before present day states drew their borders across the Sami territory.  The Sami people is hence indigenous to its traditional territory, something Sweden also recognizes.

2.
The Saami Council, established in 1953, is a non-governmental organization with consultative status with the Economic and Social Council and the International Labour Organization.  It is also a Permanent Participant to the Arctic Council.

B.  Sami land and resource rights

3.
The Committee has repeatedly called on Sweden to adequately settle the Sami land and resource rights issues, with reference to its General Recommendation No. 23.
  Sweden has, however, repeatedly ignored the Committee’s recommendation.  It continues to do so, including in its present periodic report to the Committee.  In the section of the periodic report where the State Party addresses Sami issues
, it largely focuses on the role of the Sami parliament and educational issues.  With regard to Sami property rights to lands and natural resources, Sweden only reports that “[un]nder the present legislation, the relevant Sami village
 as the party concerned is to be asked for its opinion before any decision is taken”.
  To merely ask the Sami reindeer herding communities of their opinion when, often large scale, industrial activities are carried out on their traditional land is, however, not sufficient to comply with the right to property enshrined in Article 5 (d) (v) of the International Convention on the Elimination of All Forms of Discrimination (hereinafter the “Convention”).

4.
In its General Recommendation No. 23, the Committee underscores that the deprivation of indigenous peoples of their traditional lands constitutes a specific form of discrimination directed against them, and calls on states to “recognize and protect the rights of indigenous peoples to own, develop [and] control” their lands and natural resources.  In other words, the Committee underlines that the general right to property applies also to lands and natural resources traditionally used by indigenous peoples.  The Committee has subsequently repeated this interpretation of Article 5 (d) (v) in various country specific observations.
  This conclusion is also in line with the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) Article 26, and is further in keeping with Special Rapporteur James Anaya’s conclusion in his recently released report on indigenous people and the industry.

5.
Swedish law accepts that the Sami reindeer herding communities have established property rights to their traditional territories through traditional use.  The concern here is thus not with failure to recognize property rights to lands, but with the violations of such rights.
6.
The Committee has, in a rich jurisprudence, affirmed that as a general rule, states must obtain indigenous peoples’ consent before implementing plans to extract natural resources in their traditional territories.
  Most recently, the Committee has affirmed that states must “[i]mplement in good faith the right to … free prior and informed consent of [indigenous peoples] whenever their rights may be affected by projects carried out on their lands…”.

7.
As Sweden itself acknowledges itself in its periodic report, the country’s legislation far from upholds the right to property enshrined in Article 5 (d) (v) of the Convention, as Swedish legislation only allows Sami reindeer herding communities to offer their opinion on industrial and other activities affecting them, but denies them effective participation and even more so a right to give or withhold their consent to such activities.
  Sweden thus blatantly discriminates against the Sami population.  Since it is an undisputed fact that the Sami reindeer herding communities hold property rights to their respective traditional territories, this right to property, should give the communities a right to offer or withhold their consent before industrial or other activities enter their territories, as the Committee has repeatedly aptly noted.  A mere right to offer their opinion, is clearly insufficient.  

8.
The deficiencies in Sweden’s legislation cause significant, often irrevocable, harm to the Sami society in general and to reindeer herding in particular.  Sweden allows industrial activities to consume increasingly more of the Sami traditional territories, at accelerating speed.  The Sami are truly feeling the effects of the “race to the Arctic”, while Sweden refuses to adopt any legislation that protects the Sami traditional livelihoods from the devastating impacts of industrial expansion and infrastructure projects.  The reindeer herding communities’ right to “offer their opinion” on industrial projects means absolutely nothing.  Sweden never halts an industrial project due to protests from the Sami reindeer herding communities.  The exploding amount of industrial activities in northern Sweden causes an imminent threat to the very existence of many Sami reindeer herding communities.  

9.
Particularly worrying is the accelerating amount of mining activities in the reindeer herding territory.  Mining companies are prospecting essentially all over the reindeer herding area. Currently, new mines are planned that, if allowed to proceed, would have devastating effects on e.g. Girjas, Jåhkågasska, Leavas, Sirges and Vapsten reindeer herding communities.  Here too, the mining companies have not even entered into meaningful discussions with the reindeer herding communities, and is not even contemplating asking for their consent.  And they do not have to, under the Swedish Mining Act.  In this context, the Saami Council would like to draw the Committee’s attention to its recent concluding observations with regard to Finland.  Here, the Committee expresses concern e.g. with regard to the Finnish Mining Act, as it allows mining activities to proceed in the Sami territories without Sami communities offering their prior, free and informed consent.
  The Swedish Mining Act offers Sami reindeer herding communities even less protection compared with its Finnish counterpart. 
10.
Given Sweden’s repeated failure to address the Sami land rights issues, and given the devastating effects caused by this failure to Sami society, culture and livelihoods, allow us to draw the Committee’s attention to its Concluding Observations with regard to Cambodia, where it recommends the State party to halt industrial concessions in indigenous communities’ territories until their right to control such areas has been assessed.

Proposed draft recommendations for the Committee’s consideration

a.
The Committee recommends that the State party enacts legislation and take other effective measures ensuring respect for Sami communities’ right to offer or withhold their consent to natural resource extraction in their traditional territories.
b.
The Committee recommends the State party to halt industrial activities in the Sami traditional areas until Sami communities’ rights to control such areas have been assessed.
C.  Predator animals

11.
Reindeer are owned by individual Sami reindeer herders.  They hence constitute property for the purposes of the Convention Article 5 (d) (v).  Today, the large number or predator animals (mainly wolf, wolverine, lynx, brown bear and golden eagle) kill an enormous amount of reindeer owned by Sami individuals each year.
  

12.
The Saami Council accepts that it is a legitimate social interest for Sweden to preserve a sustainable number of the predator spices, and that international obligations to some extent require Sweden to do so.  But Sweden is not allowed to meet this legitimate social interest and its international obligations through placing a substantial part of the costs associated with preserving the predator spices on a tiny segment of the population in Sweden, i.e. Sami reindeer herders. 

13.
Predator animals have always been a part of the Sami reindeer herding environment.  But historically, the Sami were allowed to defend their herds with weapons, and the predator populations were evenly distributed around Sweden.  Then, only a small number of reindeer were killed by predators, and the predators were spread throughout the country. 

14.
During the last few decades Sweden has allowed industrial and infrastructure expansion to consume substantial parts of the predators natural habitats.  The greatest killers, wolverine and lynx, have increasingly been pushed north, and are today almost exclusively found within the Sami reindeer herding areas, where they almost exclusively pray on reindeer.
  Hence, at the same time as Sweden has entered into international obligations requiring it to preserve the predator populations, it has also taken a deliberate decision that it will maintain these populations essentially within the Sami, and not the Swedish, traditional territory.  In addition, today Swedish law severely restricts the Sami reindeer herders’ right to defend their reindeer (i.e. their property) with weapon.  In short, it is no longer nature, but Swedish predator policy – including informed decisions on industrial and infrastructure expansion – that determine how many reindeer are killed by predators each year.  

15. 
Sweden has hence taken a deliberate decision to use the private property of Sami individuals (reindeer) to meet a legitimate social need (the preservation of the predator spices and fulfillment of its international obligations).  One can say that Sweden expropriates Sami reindeer herders’ property to meet a societal need, which Sweden also acknowledges, as it recognizes - in principle - that it is obliged to compensate Sami reindeer herders for damages caused by the predator policy.  Sweden also provides such compensation – to some extent.  

16.
One can use Ohredahke Sami reindeer herding community as one example.  According to official Swedish statistics, each year predators kill around 40 % of the reindeer owned by Ohredahke’s reindeer herders.  In the year 2011, the loss was 2 114 animals, causing a damage of Swedish Krona (SEK) 4,033,596, only in reduced sales.  That year, Sweden compensated Ohredahke for damages caused by its predator policy with SEK 2 054 206.  Sweden’s predator policy thus caused Ohredahke an uncompensated damage of SEK 4 033 596 – SEK 2 054 206 = SEK 1 979 390, or USD 286 802
.  If adding dynamic effects, Sweden’s predator policy caused Ohredahke damages amounting to SEK 6 857 113.  The actual damage caused in 2011 if withdrawing compensation paid thus amounted to SEK 6 857 113- SEK 2 054 206 = SEK 4 802 907, or USD 695 912
.  The entire calculation - where every input figure comes from official Swedish sources - is as follows:

Proportion of Ohredahke’s reindeer killed by predator animals in 2011:  40%

Number of reindeer held by Ohredahke’s reindeer herders in 2011:  3 172
  
Number of Ohredahke’s reindeer killed by predator animals:  

5 286 – 40 % = 2 114 (5 286-2 114 = 3 172)
Number and weight of reindeer slaughtered by Ohredahke in 2011, and price/kg for meat sold: 
218 calves, total weight 5 095,50 kg, average weight 5 095,50/218=23,4 kg, price SEK 54,54/kg
 
50 bulls, total weight 2 213,60 kg, average weight 2 213,60/50=44,3 kg, price SEK 53,33/kg
 
46 cows, total weight 1 708,60 kg, average weight 1 708,60/46=37,1 kg, price SEK 54,32/kg
  
Average price paid per kg for reindeer sold in 2011:
(218x23,4x54,54)+(50x44,3x53,33)+(46x37,1x54,32)/(218x23,4)+(50x44,3)+46x37,1)= SEK 54,20/kg
Average weight of reindeer slaughtered by Ohredahke in 2011: 

(218x23,4) + (50x44,3) + (46x37,1) / 218+50+46 = 28,7 kg
Ohredahke’s reduced sales due to damages caused by Sweden’s predator policy in 2011:
2 114 (number of killed reindeer) x 28,70 (average weight of reindeer) x 54,20 (average price/kg) = SEK 3 288 411 

Slaughtering incentives: SEK 14/kg for calves and SEK 8,50/kg for grown animals  
Statistics do not show how many of the 40 % of Ohredahke’s reindeer killed by predators in 2011 were calves and grown animals, respectively, wherefore one cannot exactly calculate the incentives loss.  However, a relatively close figure can be arrived at based on a comparison with the incentives actually paid to Ohredahke in 2011. 
Total incentives paid to Ohredahke in 2011:  SEK 110 675
 
Number of reindeer slaughtered by Ohredahke in 2011:  314
 
Incentives paid/reindeer: 110 676/314 = SEK 352,50
Ohredahke’s lost incentives in 2011 due to Sweden’s predator policy:
2 114 (number of reindeer killed) x 352,50 = SEK 745 185
Ohredahke’s total sales losses in 2011 due to Sweden’s predator policy: 

SEK 3 288 411 (lost sales) + SEK 745 185 (lost incentives) = SEK 4,033,596
Compensation received by Ohredahke in 2011 for damages caused by Sweden’s predator policy:  SEK 2 054 206

Ohredahke’s uncompensated damages caused by Swedish predator policy due to reduced sales:
SEK 4 033 596 – SEK 2 054 206 = SEK 1 979 390, or USD 286 802

17.
The calculation above only includes losses caused by reduced sales, i.e. the value of dead animals.  However, a reindeer cow is worth much more as a living than a dead animal, since she will give birth to new reindeer essentially every year.  In addition, predators also cause other forms of dynamic effects, such as that calves are likely to die when the cow is killed and decreased reproduction capacity due to stress etc.  Swedish academia has calculated that for each reindeer killed by a predator, another 0,7 reindeer is killed due to dynamic effects.
  If adding dynamic effects, the annual damage caused to Ohredahke by Sweden’s predator policy can be calculated as follows:

SEK 3 288 411 x 1,7 = SEK 5 590 299 (sales) + SEK 745 185 x 1,7 = SEK 1 266 814 (incentives) = SEK 6.857.113 (total)
Uncompensated damages caused by Swedish predator policy:

SEK 6.857.113 - SEK 2 054 206 (compensation actually paid) = SEK 4 802 907, or USD 695 912

18.
The Saami Council acknowledges that the right to property enshrined in the Convention Article 5 (d) (v) is not absolute.  The right may be restricted, if employed in order to meet a legitimate social need.  We further accept that preserving the predator spices qualify as a legitimate social need.  But as the Committee is aware, in order not to amount to a violation of the right to property, a restriction in the right to meet a social need must also be prescribed by law, and, of particular relevance in this context, proportionate.
19.
Sweden’s restriction of the Sami reindeer herders’ right to property caused by its predator policy is far from proportionate.  Even if Sweden has a legitimate interest to preserve the predator spices, that does not justify it placing the major bulk of the costs associated therewith on a very small segment of the population
.  In sum, the fact that Sweden uses the Sami reindeer herders’ private property (i.e. reindeer) to meet a legitimate social need without adequately compensating the reindeer herders for the damaged caused by Sweden’s predator policy amounts to a violation of the reindeer herders’ right to property enshrined in Article 5 (d) (v) of the Convention. 
20.
The damage caused to the Sami reindeer herding communities by the enormous pressure from predators must not only be measured in monetary terms.  An even greater concern is the damaged caused by the unnatural high amount of predators in the reindeer herding areas to the Sami culture.  The huge amount of reindeer killed by predators prevents the Sami from pursuing reindeer herding in a traditional Sami way.  Herds cannot be kept, managed and slaughtered in accordance with Sami customs and traditional knowledge.  Many Sami reindeer herding communities cannot slaughter at all.  If returning to Ohredahke, as seen, in 2011 it slaughtered 314 animals, at the same time as 2 114 were killed by predators.  It is completely unnatural and baroque – and devastating to the Sami culture - that over six times more reindeer are killed by predators than are slaughtered.  As a comparison, 20 years ago, Ohredahke slaughtered 1 300 animals annually, i.e. 1 000 more animals compared with today.  From the fact that the number of slaughtered reindeer are down from 1 300 to 300 over a 20 year period, one can conclude that Sweden has allowed the number of predators in Ohredahke’s traditional territory to increase with 433 % over the same time-period.
21.
The illustrated increase of predators in the Sami traditional reindeer herding areas, coupled with that Sweden refuses to compensate for more than a minor portion of the actual damages caused by its predator policy, results in Sami reindeer herders being forced out of their traditional livelihoods.  This in turn results in loss of the most important part of their cultural identity.
  This amount to a violation of the right to property enshrined in Article 5 (d) (v) in the Convention as well, since the right for Sami reindeer herders to continuously pursue reindeer herding is a protected property right in itself.
 

22.
It is underlined that Ohredahke Sami reindeer herding community has been used above only as an illustrative example.  Sweden violates the right to property of all the reindeer herders in Sweden’s 44 Sami reindeer herding communities in the way outlined above.

Proposed draft recommendations for the Committee’s consideration

c.

The Committee recommends that the State party reduces the predator populations in the reindeer herding areas to a level that the Sami reindeer herding communities can withstand.
d.
The Committee recommends the State party fully compensate the Sami reindeer herding communities for damages caused to them by predators.

Yours Sincerely,

Aile Javo
President of the Saami Council

For questions and further information, please contact Mattias Åhrén, Head of the Saami Council’s Human Rights Unit, +47 47 37 91 61, or mattias.ahren@saamicouncil.net
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�  See e.g. CERD/C/SWE/CO/18, para. 19 and CERD/C/64/CO/8, para. 12.


�  Paras. 96-104


�  I.e. Sami reindeer herding community


�  Para. 101 in the periodic report


� See e.g. A/56/18(SUPP) (Sri Lanka), para 335, CERD/C/64/CO/9 (Suriname), para. 11, CERD/C/MEX/CO 15 (Mexico) and A/51/18/ (SUPP) (Botswana), in particular paras. 304-305. 


�  A/HRC/24/41, paras. 27-36


�  See e.g. Concluding observations of the Committee on the Elimination of Racial Discrimination on Suriname, UN Doc. CERD/C/SUR/CO/12, 3 March 2009, Philippines, CERD/C/PHL/CO, 23 September 2009, paras. 22 and 24, Cambodia, CERD/C/KHM/CO/8-13, 1 April 2010, para.16 and El Salvador, CERD/C/SLV//CO/14-15, 14 September 2010, para. 19.  See in particular concluding observations on Peru, where the Committee called on the State party to “obtain [indigenous peoples] consent before plans to extract natural resources are implemented” (CERD/C/PER/CO/14-17, 3 September 2009, para. 14),  Chile, where the Committee called on the State party to “obtain [indigenous peoples’] consent prior to implementation of projects for the extraction of natural resources” and further to ”ensure that the protection of the rights of indigenous peoples prevails over commercial and economic interests” (CERD/C/CHL/CO/15-18, 7 September 2009, paras. 22 and 23), Ecuador, where the Committee called on the State party to “obtain consent [of the indigenous people concerned] in advance of the implementation of projects for the extraction of natural resources” (CERD/C/ECU/CO/19, 22 September 2008, para. 16), and Guatemala, where the Committee, with reference to UNDRIP, recommended the State party to “obtain [indigenous peoples] consent before executing projects involving the extraction of natural resources”.  (CERD/C/GTM/CO/12-13, 19 May 2010, para. 11 (a)).  As indicated, Special Rapporteur Anaya draws the same conclusion in his recently released report referred to above.  


� CERD/C/CAN/CO/19-20, 9 March 2012, para 20 (a)


�  Para. 101 in the periodic report


�  CERD/C/FIN/CO/20-22


�  CERD/C/KHM//CO/8-13, para. 16


�  The Swedish Agriculture University (SLU) has calculated that around 60 000 privately owned reindeer are killed by predator animals each year in Sweden.  See Wild predators but tame pray – consequences of large predators on reindeer industry, Rangiver Report No. 13, 2009.


�  About 90 % of these animals feed are reindeer.


�  Calculated based on the exchange rate on 9 August 2013


�  Calculated based on the exchange rate on 9 August 2013


�  Source: Official Swedish statistics over predator damages caused to the Sami reindeer herding commuinties, Sametinget ”Rovdjursskador 2009-2011 (% av renhjorden)”.  (Sametinget, or the Sami parliament, is the Swedish administrative authority that administers the compensation to Sami reindeer herding communities for reindeer killed by the state’s predators.)


�  Source: Official register with the Swedish County Administrative Authority for the years 2011/2012. 


�  Source: Official Swedish statistics, see Sametinget, ”Bilaga till Statistik över renslakten för slaktåret 2010/2011”.


�  Source: Official Swedish statistics, see Sametinget, ”Bilaga till Statistik över renslakten för slaktåret 2010/2011”.


�  Source: Official Swedish statistics, see Sametinget, ”Bilaga till Statistik över renslakten för slaktåret 2010/2011”.


�  Source: Official Swedish statistics, see Sametinget, ”Bilaga till Statistik över renslakten för slaktåret 2010/2011”.


�  Source: Official register with the Swedish County Administrative Authority for the years 2011/2012. 


�  Source: Decision by Swedish authority Sametinget of 13 December 2010 (Dnr R42 2010-401)


�  Calculated based on the exchange rate on 9 August 2013


�  Source: Swedish Agricultural University (SLU)


�  Calculated based on the exchange rate on 9 August 2013


�  Around 2 000 Sami are involved in reindeer herding.


�  Studies show that the pressuret that the enormous amount of predators in the reindeer herding areas places on the reindeer herders, coupled with the fact that Swedish law prevents the reindeer herders from improving their own situation, is the single greatest source of mental illness among Sami reindeer herders.  See Renäringsbarometern, Södra Lapplands Forskningsenhet i Vilhelmina, autumn 2007  


�  See e.g. the European Court on Human Rights in O.B. and Others v. Norway; Appl. No. 15997/90


�  See here Special Rapporteur James Anaya’s Report on the Situation of the Sami People, A/HRC/18/35/Add.2, para. 87, where he makes essentially the same recommendations.






PAGE  
2/24


