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This written submission seeks to assist the UN Human Rights Committee in carrying out a constructive review of Canada’s compliance with the International Covenant on Civil Political Rights. 
This joint report focuses on: (I) the human rights impacts of Canada’s actions and omissions vis-à-vis its mining sector operating abroad; (II) the closing of democratic spaces and restrictions on the freedom of expression and peaceful assembly inside Canada; and (III) discrimination, the rights of First Nations, and participation in key environmental decision-making. The report concludes with a suggested list of recommendations for the Committee to issue to the Canadian Government. A list of the organizations contributing to and endorsing this report is included as an annex.
I. Human Rights Conduct of Canadian Oil, Mining, and Gas Companies Operating Abroad 

About 75% of the world’s exploration and mining companies are headquartered within Canada’s national territory and jurisdiction.
 This is a result of the Government’s pro-active promotion of the extractive industry on one hand and omissions in terms of weak corporate governance and accountability on the other.
 The extraterritorial impacts of these policies are vast: Canadian mining companies are active in more than 100 countries around the world, including 43 of the 55 countries in Africa and in every country in Latin America.
 
A. Systemic human rights abuses
The systemic human-rights abuses associated with the Canadian mining sector operating in Latin America has been amply documented and analyzed. The Working Group on Mining and Human Rights in Latin America prepared an extensive study for the Inter-American Commission on Human Rights in 2013.
 The study “The Impact of Canadian Mining in Latin American and the Responsibility of the State of Canada” documents 22 cases in 9 countries
 and systematizes the patterns of violations and abuses. Also of note are: the McGill Research Group investigating Canadian Mining in Latin America,
 the 2014 Ruling of the Permanent Peoples’ Tribunal Session on the Canadian Mining Industry in Latin America;
 and the recent submission to the Inter-American Commission on Human Rights by the Latin American Episcopal several key Catholic institutions on the Catholic Church’s position vis-à-vis the human rights violations and abuses against the peoples affected by the extractive industries in Latin America.

One of the most concerning trends we observe in relation to the efforts to promote the extractive development model in Latin America is the increased criminalization of social protest and human rights defense. This is in addition to the well-known patterns of threats and violence against environmental and human rights defenders. These patterns are prevalent where Canadian corporations are operating.
 

Abuses directly related to the Covenant include threats and violence against defenders and community leaders, the use of excessive force against peaceful protesters, assignment of the security and armed forces to protect private interests, arbitrary use of the criminal justice system, impunity for abuses against defenders, and invasions of the right to privacy. Other systemic human rights abuses include those affecting the rights to participation, a lack of access to information and democratic decision-making spaces; the right to self-determination and free, prior, informed consent; forced evictions; and violations of economic, social, and cultural rights of vulnerable and marginalized groups constituting de facto discrimination.

B. State-business nexus means elevated duty to protect
In its restatement of existing international law, Principle 4 of the UN Guiding Principles on Business and Human Rights
 refers to the elevated duty to protect emerging from the State-Business Nexus: in those circumstances where business enterprises receive substantial support and services from the State agencies, States should take additional steps to protect against human rights abuses, including by requiring human rights due diligence.
 The support includes that of credit agencies, investment insurance and guarantee agencies, development agencies, and development finance institutions.
 In sum the closer the State-Business nexus the greater the State’s means and duty to implement policies and practices to ensure that human rights are upheld.
 

The nexus between the Canadian State and its extractive sector is notoriously direct.
 The Peoples’ Permanent Tribunal highlighted this paradox in the extractive development model: “while it rests on the paradigm of free trade as a driver of economic development, its expansion is made possible thanks to sustained public intervention.”
 
Canada’s steadfast and expansive public support of its mining industry has been extensively catalogued. In sum, the State nexus with the mining industry includes: 
· financial support of loans and insurance through Export Development Canada (EDC);
 
· the Toronto Stock Exchange (TMX Group);
 
· incentives and deductions in the Canadian tax system;
 
· redirecting foreign development aid to secure social license for mining projects;
 
· political support and cover from embassies;
 
· undue influence over legislative reforms to mining codes abroad;
 and 
· negotiating free trade regimes.
 
This substantial support and involvement informs the expectations in terms of what measures must be taken by the Canadian government to protect against human rights abuses committed by its corporations.
C. Regulation of human rights conduct of Canadian companies abroad
The Committee has requested information regarding “measures taken or envisaged to monitor the human rights conduct of Canadian oil, mining, and gas companies operating abroad.”

Despite the elevated duty to protect, the Canadian Government does not have effective measures to monitor and regulate the human rights conduct of business enterprises domiciled within its jurisdiction in order to ensure their compliance with human rights standards throughout their operations.

The Government has extended the forms of support listed above without imposing conditionalities and without requiring from extractive companies that they implement human-rights due diligence procedures.
 
There have been several legislative initiatives to fill this gap.
 Most recent was Bill C-300, the “Corporate Accountability of Mining, Oil, and Gas Corporations in Developing Counties Act”
 which would have withdrawn governmental support to companies violating human rights standards. The stated purpose of the Act was “to ensure that corporations engaged in mining, oil or gas activities and receiving support from the Government of Canada act in a manner consistent with international environmental best practices and with Canada’s commitments to international human rights standards.”
 The Act contained provisions related to codes of conduct for companies, clear criteria conditioning governmental support on compliance with those standards, and authority for the government to investigate acts of noncompliance. The Bill was narrowly defeated in October 2010 by a margin of only 6 votes.

Notwithstanding the calls and efforts toward a proper regulatory framework, to date Canada has only adopted measures promoting a voluntary strategy focused on corporate social responsibility policies predicated only on the willingness of corporations.
 

In 2009 the Government launched “Building the Canadian Advantage: A Corporate Social Responsibility Strategy for the Canadian Extractive Sector Abroad.”
  This was a watered-down response to the recommendations from the government-convened multi-stakeholder consultative process between 2006-2007 that called for the provision of government support be explicitly tied to meeting human rights requirements and the establishment of an independent complaint mechanism with investigatory powers.
 
However, the voluntary approaches are manifestly insufficient in fulfilling Canada’s international obligations under the Covenant.

The lack of effective measures with regard to transnational corporations registered in Canada whose activities negatively impact the rights of people in territories outside Canada was documented by the 2014 Permanent Peoples’ Tribunal,
 the UN Committee on the Elimination of Racial Discrimination (2012),
 and the UN Committee on the Rights of the Child (2012).
 The Committee on the Rights of the Child specifically recommended that Canada ensure “the establishment of a clear regulatory framework for, inter alia, the gas, mining, and oil companies operating in territories outside Canada to ensure that their activities do not impact on human rights or endanger environment and other standards” and “the monitoring of implementation by companies at home and abroad of international and national environmental and health and human rights standards.”
 
The question was also raised during Canada’s 2013 Universal Periodic Review (UPR), which included a recommendation related to “the establishment and implementation of an effective regulatory framework for holding companies registered in Canada accountable for the human rights impact of their operations.”
 Yet the Government held fast to this approach and conditionally accepted the recommendation pledging only to “continue its efforts to encourage responsible business conduct by Canadian companies in their operations abroad.”
 

In November 2014, the federal government renewed the Corporate Social Responsibility Strategy, now called Doing Business the Canadian Way,
 Industry interpreted these strategies as a “signal that Canada supports and promotes a strong and vibrant Canadian mining sector both at home and abroad.”

The Government’s revised CSR Strategy does not address the need for independent investigations into complaints, analysis and reporting on those findings, and recommendations. Instead, the CSR relies on two institutions that have failed to produce results: The National Contact Point for the implementation of the OECD Guidelines for Mulitnational Enterprises and the Office of the Extractive Sector CSR Counsellor.” In March of this year, the government appointment a new Corporate Social Responsibility (CSR) Counsellor for the extractive sector after the post had been empty for over a year.
D. Legal venues for victims of Canadian extractive firms

Federal policies promoting the mining sector in the absence of sufficient conditionalities and oversight based on human rights and environmental requirements are aggravating the situation of impunity. Another dimension is the search for justice for harms committed. As part of its review of the right to effective remedy (article 2), the Committee inquired as the legal venues available in Canada for victims of human rights abuses arising from overseas operations of Canadian extractive firms. 

Victims’ attempts to seek remedy in Canadian courts have been by-and-large rejected on jurisdictional challenges.
 There are two exceptions that may be precedent-setting. There is a recent decision related to three connected cases against HudBay Minerals before the Ontario Supreme Court of Justice for its imputed responsibility for violent acts in Guatemala, namely the rape of eleven indigenous women and the murder of an indigenous leader.
 Second is the case against Tahoe Resources for its role in violence committed by private security against peaceful protesters.
 
Despite these important, precedent setting advances, most victims do not count on the necessary resources to attempt to overcome the numerous judicial obstacles that exist for accessing justice for these cases in Canada. To comply with its obligations the Canadian government should proactively open a route for access to justice by these victims.
 
There have been several failed legislative attempts to fill the legal gaps the keep victims from accessing justice. Bill C-323 (formerly C-354) was a legislative initiative launched in 2009 that aimed to amend the Federal Courts Act in the interest of international promotion and protection of human rights.
 It was an innovate bill modeled after the United States’ Alien Torts Claim Act. If it had been approved it would have expressly recognized the authority of the Federal Court system to order remedy for foreign victims of human rights violations, including genocide and torture as well as environmental harms and violations of labor rights.
 
Other proposed but defeated initiatives include Bill C- 298 to address the “Corporate Social Responsibility for the Activities of Canadian mining Corporations in Developing Countries”; and Bill C-438 on the “extraterritorial activities of Canadian businesses and entities.” Other legislative initiatives that sought to comply with international obligations requiring legal recourse for victims to access justice include, also from 2009, C-298, An Act respecting Corporate Social Responsibility for the Activities of Canadian Mining Corporations in Developing Countries, and C-438, An Act respecting the extraterritorial activities of Canadian businesses and entities, establishing the Canadian Extraterritorial Activities Review Commission. 
II. Restrictions on Freedom of Expression and Democratic Participation

The Committee has requested additional information about restrictions on the freedom of expression and right of peaceful assembly (arts. 19 and 21) and especially about punitive measures against civil society organizations and human rights defenders that promote women’s equality, the rights of Palestinians, and environmental protection and corporate accountability.
 
Under its assessment of the right to peaceful assembly and freedom of association (arts. 21 and 22), the Government asserts in its report to the Committee that it “supports the work of defenders of human rights worldwide and at home.”
 The Government also affirms that “non-violent social and political protest receives the highest level of legal protection in Canada.”

In this respect we would like to draw the Committee’s attention to three troubling developments that are manifestly contrary to Canada’s obligations under the Covenant: 
(A) the undermining of organizations that are seen as oppositional to federal objectives through punitive defunding and the removal of charitable status; 
(B) the concerted strategy to stigmatize and repress advocacy critical of the policies and actions of the Government of Israel; and 
(C) provisions of the proposed 2015 Anti-Terrorism Act that are inconsistent with Covenant obligations and which pose threats to the right of peaceful assembly.
A. Punitive measures against civil society organizations 
Since Canada’s last review before the Human Rights Committee in 2006 there has been a drastic change in the relationship between the government and civil society. Dozens of organizations and advocacy groups have had their funding cut or eliminated and organizations are being threatened with losing their charitable status.

Since 2003 federal policy has established that organizations can use up to 10% of their revenues in political activities and preserve their charitable status. In 2012 the government launched a special project to investigate possible violations of this rule and allocated CAD $13.4 million for the Canada Revenue Agency to audit civil society groups.
 This project is being implemented in such a way that it appears as a concerted effort to weaken those civil society actors and human rights defenders seen as oppositional to the ruling party—namely those focused on the environment, international development, human rights, and poverty.
 
For example, in an open letter in September 2014, more than 400 academics spoke out against the audit of the charitable status of a policy think-tank. The rationale reported by the government for the audit was that the material on the website appeared to be biased and one-sided.
 
A review of the targeted organizations
 suggests that these are not neutral actions. Instead the funding cuts and burdensome audit procedures send a message that those who are critical of the government’s policies will be punished.
 
This approach to civil society organizations and human rights advocacy groups has had an observable chilling effect on the exercise of the right of freedom of expression. 
B. Stigmatization and Criminalization of the Boycott, Divest, and Sanction Movement
The Committee requested additional information regarding measures restricting the freedom of expression for groups promoting the rights of Palestinians in particular.

The objective of the campaign known as the Boycott, Divest, and Sanction Movement (BDS) is to generate economic pressure on the government of Israel in order to influence its policy decisions vis-à-vis the treatment of Palestinians.
 In its efforts to counter the advocacy of Canadian groups participating in the BDS Movement, the Canadian Government is erroneously conflating criticism of the actions and policies of the Israeli Government with anti-Semitic hate speech—hostility toward Jews as a group.
 
The Governments of Canada and Israel recently signed a cooperation agreement for “coordinated, public diplomacy,”
 which specifically aims to counter the “calls for a boycott of the State of Israel, for the divestment of investments, and for sanctions to be imposed on Israel.”
 Although the agreement asserts a shared dedication to the values of “freedom of expression and assembly, democracy, and the rule of law,”
 the memorandum declares the BDS efforts “the new face of anti‑Semitism.”
 
An example of this misrepresentation and stigmatization of BDS advocacy can be seen in the Canadian Government’s intervention to a January 2015 United Nations General Assembly meeting on anti-Semitism, held in the wake of the attacks on Charles Hebdo journalists and a kosher supermarket in Paris.

The Minister of Public Safety and Emergency Preparedness cited Canada’s “unequivocal approach against groups that spread hatred of Jews, rewrite history, publicly deny historical facts and the scope of the extermination of Jews during the Holocaust, and are in favour of terrorist acts committed against the State of Israel.”
 He concluded: “Canada has a zero-tolerance approach to anti-Semitism and all forms of discrimination including in rhetoric towards Israel, and attempts to delegitimize Israel such as the Boycott, Divestment, and Sanctions movement. This is because that [sic] those who threaten the existence of the Jewish people are a grave threat to us all.”

The stigmatization of all BDS advocacy as anti-Semitic is especially troubling given recent changes in Canada’s criminal code expanding the definition of hate crimes. Inquiry into what measures are envisioned as part of this zero-tolerance approach raises concerns about the government’s intentions to criminalize expression in the form of human rights defense and public policy advocacy.
 

Asked to elaborate on the zero-tolerance approach, the official response of the office of the Public Safety Minister was a detailed list of Canada’s updated hate laws and an assertion that “Canada has one of the most comprehensive sets of laws against hate crime anywhere in the world.”
 The response referred to “hate propaganda” provisions in the Criminal Code that criminalize the promotion of hatred against an identifiable group and noted that “identifiable group” now includes any section of the public distinguished by “among other characteristics, religion or national or ethnic origin.”
 

In 2014 the hate crime legislation in Canada was expanded to include “national origin” as a qualifying criterion for hate crimes. Previously the odious intent had to be proven to be directed at a race or religion. In France this qualifying criterion of “national origin” has recently been used to prosecute pro-BDS activists.
 Together these factors suggest an intention to restrict freedom of expression through actual or threaten criminalization.
C. Expansion of counter-terrorism paradigm 
The proposed “Anti-Terrorism Act of 2015,” Bill C-51
 has raised serious concerns for the rights of freedom of expression and peaceful assembly. The government has sought to fast-track the Bill and restrict the time and opportunities for Canadian society to appreciate and debate what is at stake. The process for designing this bill does not satisfy the government’s duty to consult with First Nations peoples as to how their rights would be affected.
 
There is shared concern among Indigenous peoples, environmental groups, the labor movement, and human rights organizations that Bill C-51 threatens the right to peaceful assembly and freedom of expression by aiming to protect only those demonstrations considered to be ‘lawful.’
 This new qualification is problematic given that the government has been unwilling to consider the need for an adequate oversight and review mechanism to assess the efficacy and legality of Canada’s national security activities.
 
The likelihood of overreach with this bill is also supported combative approach and the stigmatization of oppositional groups. For example, the office of the Prime Minister was widely criticized in 2013 for referring to opposition groups as “enemy stakeholders.”
 This bill must also be considered in the context of drastic overrepresentation of indigenous peoples in prison: while indigenous people are only 4% of the Canadian population, they make up 25% of the prison population.
 
Given the contextual factors, the ambiguity in the terminology employed in the bill, and the lack of institutionalized checks, oversight, and accountability, groups have are concerned that the application of the law would go beyond legitimate counter-terrorism efforts and instead overreach into protected spheres of speech and action.

We urge the Committee to take up these three trouble trends with the Government of Canada. Measures restricting democratic space and curtailing the legitimate exercise of civil society and human rights defenders have a crippling effect on the overall human rights situation in the country.
III. Rights of First Nations, Inequality, and Environmental Policy

A. Persistent discrimination in the human right to water and sanitation of indigenous peoples

The Committee requested additional information regarding the deepening disparities between indigenous and non-indigenous communities in terms of poverty prevalence and enjoyment of basic human rights, such as housing, education, and health-care.
 In considering the human rights implications of systemic poverty, we urge the Committee to evaluate the disparities in terms of the enjoyment of the human right to water. 
The lack of guarantees for the right to water is among the starkest inequalities in Canada today between Aboriginal and non-Aboriginal communities.
 The provinces and territories are responsible for municipalities’ drinking water, but the federal government is responsible for drinking water on First Nation reserves. There is a “long-standing and systemic failure to provide clean, safe drinking water to Indigenous communities.”

According to the most recent statistics of Health Canada, as of March 2015 there are 135 First Nation Communities under drinking water advisories.
 Many of these advisories have been in effect for more than a year, some for over a decade. First Nation reserves represent just 4% of the Canadian population they account for 10% of the all drinking water advisories in the country.

The disparities in guarantees for the right to water are related to the precarious situations and inequality cited by the Committee. As David Boyd summarized:
First Nations individuals face elevated levels of waterborne disease compared to other Canadians; First Nations individuals living on reserves without running water experienced a higher incidence of H1N1 than the general Canadian population, as well as a higher incidence of illness and death; First Nations children suffered from a disproportionately high rate of H1N1 influenza…; and some First Nations communities that lack access to safe drinking water have disproportionately high suicide rates, indicating high levels of psychological distress.

These disparities are due in part to faulty or non-existent water treatment systems in these communities. Between 2009 and 2011, the Federal government conducted an assessment of the water and wastewater systems that serve First Nations communities across Canada
 and found:
· Over a third of the systems for these communities were determined to be high risk, meaning that water quality was already poor enough to be detrimental to health and safety, or water systems were deficient enough to likely lead to harm to health for members of the communities. 

· 25% of the First Nations population across Canada were found to be living in communities served by high risk water systems.
· A total of 312 systems did not meet Canadian health standards for drinking water.
In 2014 the Special Rapporteur confirmed the persistence of the “troubling water situation in First Nations reserves” and reported that more than half of the water systems for First Nations communities pose a medium or high health risk to their users.

The Safe Drinking Water for First Nations Act,
 promoted by the Government and passed into law in June 2013, was vehemently contested by First Nations advocates.
 Regulation of the law is still pending. 
The potential for this law to generate positive results for the dire situation is limited however. There is a lack of legitimacy given the failure of the federal government to consult with First Nations during the process. The UN Special Rapporteur recognized these shortcomings and recommended that:

With respect to legislation recently passed—including the Safe Drinking Water for First Nations Act…Canada should ensure that these laws are only implemented following meaningful consultation, with a view to obtaining the consent of the indigenous peoples to which they will apply, and with accommodation of their concerns.

Moreover, First Nations have not been allocated sufficient funding in order to comply with the requirements in the act.
 As the AFN pointed out, the Government’s 2011 National Engineering Assessment concluded that $4.7 billion was needed for water and wastewater over the next ten years, the equivalent of $470 million per year. However, recent federal budgets provide only $165 million annually, less than half of what the Government’s own report recommended.

The lack of appropriate pubic funding increases the likelihood of privatization of the water services
—an outsourcing of the government’s obligations toward the communities to third parties not accountable for remedying the inequalities described above.
B. Collective rights and public participation in environmental decision-making

The Committee requested further information about reports of “limited consultations with Aboriginal peoples when their land rights may be affected by government action” and reports that “Aboriginal peoples lack effective participation in the design of legislation that affects them, including the Canadian Environmental Assessment Act, the National Energy Board Act, the Fisheries Act, the Navigable Waters Protection Act, and the Jobs and Growth Act.” 
This series of legislative reforms has been pushed through without sufficient democratic debate and importantly, without the participation of the First Nations despite the serious and direct impact on their rights. The Government used extensive omnibus budget implementation bills to enact sweeping non-budgetary changes gutting these environmental legislations. The massiveness and technical nature of the bills as well as the speed of the process made meaningful consultation and participation impossible. 

In November 2014 a Federal Court Judge heard a challenge brought against these bills by the Mikisew peoples. The Judge determined that because of the risk of harm to the rights of the First Nation peoples, a duty to consult arose on the part of the federal government vis-à-vis the presentation of these legislative initiatives. The Court ruled the government had breached this duty by failing to consult the Mikisew people. The ruling also concluded that the First Nation could not have effectively participated as “no notice was given and no opportunity to make submissions was provided.”

Overall the Bills C-38 and C-45 served “to reduce the scope, depth and frequency of federal environmental assessments and protection.”
 This has made key environmental policy and practice decisions less accessible for effective participation by indigenous peoples and other affected and concerned groups. Consequently, projects may proceed without human-rights impacts being adequately considered and mitigated. 
Fisheries Act: Irreparable harm and the Case of Sandy Pond

Although the case of Sandy Pond in Newfoundland does not directly involve the rights of a First Nation, it dramatically illustrates the risk of harm from the reform to the Fisheries Act and the challenges for exercising the rights to consultation and effective participation. 

The Fisheries Act was once the strongest pieces of Canadian legislation to protect water. However Schedule 2 of the Metal Mining Effluent Regulations of the Fisheries Act gives mining companies the opportunity to have natural fish-bearing lakes, streams, and wetlands reclassified into “tailings impoundment areas.” 

This provision was originally intended only to apply to lakes that were already dead. Schedule 2 came into effect in 2002 with the listing of four lakes and all four had been previously used for tailings disposal by operating mines. Since 2006 however “Schedule 2” has reclassified healthy lakes as a “tailings impoundment areas” thus stripping them of the Act’s protections. There is limited access for the public to the decision-making spaces where the determination is made about which bodies of water to add to Schedule 2. 
As part of a development project in the Avalon Peninsula, Newfoundland, the Sandy Pond was reclassified. Before being been reclassified as a Tailings Impoundment Area for toxic wastes, Sandy Pond had been “a pristine water body with healthy aquatic ecosystems,” “a deep isolated post-glacial lake known for trophy brook trout.”
 

“During the limited public review of the Long Harbour project, weaknesses in baseline data were identified but never addressed. The destruction of Sandy Pond was also portrayed as the only viable alternative.”
 The Fisheries Act includes habitat compensation provisions but the Sandy Pond case also reveals the limitations of these. Two scientists recently studied the habitat compensation attempt for this case and determined conclusively that it “is inadequate compensation for the destruction of the unique ecosystem that was Sandy Pond.”
 A recent assessment by a federal review panel concluded there were no good examples of compensation for the loss of an entire, productive lake ecosystem.
Given the severity of these impacts, it is crucial that the public be enabled to participate meaningfully in these determinations. There are additional duties on the federal government in this respect when the rights of First Nation peoples may be impacted. Environment Canada has released the names of 29 natural water bodies that mining companies have applied to use as toxic waste dumps.

The crucial role of the procedural guarantees in environmental assessments are clear in the case of “Schedule 2” bodies of water. Through robust environmental assessments and related citizen action, three bodies of water have been protected from Schedule 2.

Canadian Environmental Assessment Act 2012

In late 2014 the Office of the Auditor General of Canada issued an audit on the implementation of the updated Canadian Environmental Assessment Act (CEAA 2012)
 and found important gaps affecting participation by the public in general and indigenous peoples in particular. 
The Audit concluded that, with one exception, the CEAA Agency “has not undertaken a systematic approach to engagement with Aboriginal peoples on policy issues.”
 The Agency’s internal guidelines had not been made public and this ran contrary to key elements of meaningful public participation, including access to information and transparency.
 Additional problems studied included a lack of transparency, whether input was actual considered,
 limitations on who can participate,
 and the ability to participate meaningfully.

An important change in the updated CEAA is that there are fewer environmental assessments, translating into fewer opportunities for participation. Upon the update to the CEAA, 3,000 assessments of projects that could have potential adverse impacts were immediately cancelled. The new rules give the Cabinet the broad discretion to determine which projects will be assessed.
 Ecojustice explains:
“CEAA 2012 takes a “project list” approach, where an environmental assessment is only required for particular projects included in the list of “designated projects.” However, for most of those projects an assessment is not automatic, and will only be undertaken where the federal government exercises its discretion to conduct an assessment. This is in contrast to the former Canadian Environmental Assessment Act, which embodied a “trigger” approach, whereby an assessment was automatically required where a federal authority intended to participate in the project. A federal authority could be involved as a regulator granting a permit, by providing funding, by being a proponent, or by owning the land on which the project was located.”

A major concern is the practice of “substitution,” by which the updated CEAA allows for provincial assessments to replace the federal process. In practice this amounts to an abdication by the federal government of its role as the primary responsible for upholding the rights of First Nations. The CEAA 2012 establishes that the Minister is obligated to accept a substitution request if a province meets certain general criteria.

For First Nations, the agreement narrows the federal role in consultations on projects undergoing a substituted environmental assessment. There will be little, if any, space for federal agencies to participate in direct consultation with First Nations. Such a process is contrary to well-established legal principles of consultation and accommodation.”

IV. Recommendations
Human Rights Conduct of Canadian Oil, Mining, and Gas Companies Operating Abroad 

The Government should:

· guarantee the governmental support is conditioned on compliance with human rights standards and establish accessible and independent monitoring processes, such as the creation of an Ombudsperson empowered to investigate, report, and recommend reparations;

· refrain from entering into trade agreements that weaken host states abilities to govern in favor of human rights;

· adopt a diplomatic strategy to promote human rights defenders abroad, including a strategy for receiving and responding to report of threats and attacks in contexts involving Canadian extractive sector;

· guarantee access to effective remedy for harms committed.

Restrictions on Freedom of Expression and Democratic Participation

The Government should: 

· promote a favorable environment for civil society activity and human rights defense;

· establish proper, independent oversight mechanisms to check against arbitrary criminalization from an overly expansive application of hate crime or counter-terrorism concepts.
Rights of First Nations, Inequality, and Environmental Policy

The Government should: 
· ensure sufficient public funding for essential services including water to guarantee that the quality and dependability of these services are at least equal to that provided to other Canadians;
· adopt a federal water strategy recognizing water as a human right and prioritizing non-discrimination, public participation, and the inclusion of First Nations and other communities in decision-making processes;
· ensure that these recently passed legislation—including the Safe Drinking Water for First Nations Act and the Jobs, Growth and Long-term Prosperity omnibus legislation—are only implemented following meaningful consultation and the free, prior, and informed consent of the indigenous peoples to which they will apply, and with accommodation of their concerns;
· promote effective public participation at key stages of environmental decision-making.
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