Denial of Driver’s Licenses to Undocumented Immigrants as a Barrier to Human Rights in the
United States

l.  Reporting Organization(s)*

Media Mobilizing Project, Fight for Driver’s License Campaign (PA)

Advocates for Human Rights (MN)

Border Network for Human Rights (NM, TX)

Breakthrough (NY)

Center for Constitutional Rights (NY)

= Junta for Progressive Action (CT)

= Migrant Justice (VT)

= Southern Poverty Law Center’s Immigrant Justice Project, Dan Werner, Deputy Legal
Director (AL, AR, GA, KY, LA, MS, NC, SC, TN)

. Issue Summary
Denial of Driver’s Licenses: A New Tool for Policing Immigrant Communities

Across the United States, laws denying undocumented persons access to driver’s licenses are a
new tool to police immigrant communities. The federal REAL ID Act of 2005 requires Federal agencies
to only accept state driver’s licenses or ID cards issued upon proof of documentation of legal status and
Social Security number.? State laws around the country impose similar requirements to obtain state
driver’s licenses.® These laws violate freedom of movement (article 12(1)), endanger people’s lives
(article 6(1)) and facilitate violations of the right to privacy (article 17(1)) and the right to family unity
(article 23(1)). State and Federal laws and practices denying driver’s licenses to the more than 11 million*
undocumented people in the United States do not exist in isolation; instead, they are enacted and
implemented in context of the broader national attack on immigrant communities fueled by racial
discrimination, xenophobia and economic protectionism (article 2).°

U.S. Federal and State Laws Restricting Access to Driver’s Licenses for Undocumented
People are on the Rise

In addition to the REAL ID Act of 2005, which was promulgated by Congress at the federal level,
several U.S. states have added laws or changed policies in recent years to deny access to driver’s licenses
to persons without legal status. In 2009, the Pennsylvania Department of Transportation retroactively
canceled thousands of immigrants” driver’s licenses issued under an old policy.® It implemented a new
practice that requires a Social Security number or proof of lawful immigration status to acquire a license.
In Oregon, a November 2007 gubernatorial executive order’ revoked access to driver’s licenses for
undocumented immigrants, and this executive mandate was codified in 2008 in a law requiring driver's
license applicants to prove U.S. citizenship or legal residence. In North Carolina, a 2006 law rendered
previously eligible undocumented immigrants ineligible for driver’s licenses by requiring a Social
Security number on the application.? In Arizona, Governor Jan Brewer’s Executive Order 2012-06 denies
driver’s licenses to young undocumented immigrants granted work authorization under President
Obama’s Deferred Action for Childhood Arrivals (DACA) program. In New Mexico, Governor Susana
Martinez has pushed aggressively, although unsuccessfully, for three consecutive legislative sessions to
repeal access to licenses.? In 2010, Utah attempted to comply with the REAL ID Act while still
protecting its workers and passed a law replacing access to driver’s licenses for undocumented
immigrants with a “Driving Privilege Card.”*® Even this attempt at compromise is problematic: the new
card immediately signals that the possessor is without legal status, which has serious discriminatory
consequences.



The Human Rights Consequences of Laws Denying Driver’s Licenses

State and federal laws denying driver’s licenses to individuals without legal status are in direct
conflict with the international human rights of undocumented people and their mixed-status families and
communities. This type of law puts members of these communities in an impossible bind: they must
either sacrifice freedom of movement or else drive without licenses in violation of domestic law.™ Either
course of action results in violations of fundamental civil rights protected by the ICCPR, and the negative
impacts of these violations affect entire communities and touch all aspects of people’s lives.

Government restrictions on driver’s licenses interfere with undocumented people and their
families’ access to essential resources and services with potentially fatal consequences.'? These risks
affect undocumented parents and children and extend to mixed-status families, where an undocumented
parent may be unable to secure essential services for U.S. citizen children. For example, undocumented
parents may be unable to quickly and safely reach a hospital, interfering with an entire family’s ability to
access health care services—especially in areas where public transportation is not easily available. Such
situations can lead to devastating health outcomes, and even death.

Moreover, laws that deny driver’s licenses to undocumented people increase encounters between
law enforcement and immigrant communities by providing yet another excuse to racially profile and
police communities of color in the course of daily living. Contact between mixed-status communities
heightens the risk of devastating immigration consequences, including detention and deportation. The risk
of immigration consequences extending from an otherwise routine encounter due to true traffic violations
or racial profiling™ is heightened for people who do not have driver’s licenses. Inability to produce a
driver’s license may prompt further questions that threaten the privacy of the interrogated person, forcing
them to reveal their immigration status against their will.** Discovery of lack of legal status by law
enforcement during a traffic stop or incident often results in detention and deportation, which threatens
the unity of undocumented and mixed-status families.” These risks are heightened by racial profiling
(article 26)™° and the increased collaboration between local law enforcement and the Department of
Homeland Security under programs such as Secure Communities."’

Il. U.S. Government Report

The U.S. Government report does not address rights violations that stem from de facto
discrimination or the discriminatory impact of laws, including those denying driver’s licenses to
undocumented people.

Equality and de facto discrimination under U.S. laws

= The U.S. Government report notes that as a matter of U.S. law, noncitizens and non-nationals of
the United States within U.S. territory, “regardless of their immigration status,” enjoy “robust”
protections under the U.S. Constitution and other domestic laws (Paragraph 101). In support, the
government cites U.S. Supreme Court jurisprudence extending equal protection and due process
under the Fourteenth Amendment to all people within the territorial jurisdiction of the United
States (Paragraph 101). However, the report fails to acknowledge rampant de facto discrimination
faced by undocumented people in the United States.

= The U.S. report also mentions “many federal statutes” that protect the rights of noncitizens
against discrimination, but fails to provide specific examples (Paragraph 102). As a result, it is
impossible to verify the accuracy of the government’s assertion.

Legal challenges to state immigration laws by the U.S. Department of Justice



The U.S. report details various legal challenges the Department of Justice (DOJ) has joined
against state efforts to enforce immigration laws against undocumented individuals in paragraphs
636-40 (Arizona, Alabama, South Carolina, and Utah). These DOJ cases address state laws that
interfere with the federal government’s ability to set and enforce immigration policies
(preemption), but do not categorically reject the discriminatory features of the state laws.
Moreover, many of the discriminatory impacts of the state laws challenged by the DOJ are also
present in federal laws. For instance, the U.S. report explains the DOJ opposition to Alabama’s
immigration law in the following terms: “More expansive than the Arizona law, Alabama’s law is
designed to affect virtually every aspect of an unauthorized immigrant’s daily life, from
employment to housing to transportation to entering and enforcing contracts.” (Paragraph 637)
However, the federal REAL ID Act of 2005 states that Federal agencies may only accept state
driver’s licenses or ID cards issued upon proof of documentation of legal status and Social
Security number.'® This provision of the Act therefore impacts all aspects of an unauthorized
immigrant’s daily life in a way that is very similar to the Alabama law.

U.S. Federal and State Denial of Driver’s Licenses to Undocumented Immigrants Violates
Rights Recognized by this Committee

General Comment No. 15 applies ICCPR rights to “all individuals” within a State’s territory and

subject to its jurisdiction. This means ICCPR rights apply to all immigrants, regardless of legal status.

= “Reports from States parties have often failed to take into account that each State party must
ensure the rights in the Covenant to "all individuals within its territory and subject to its
jurisdiction” (art. 2, para. 1). In general, the rights set forth in the Covenant apply to
everyone, irrespective of reciprocity, and irrespective of his or her nationality or
statelessness.”"

General Comment No. 6 requires the State to adopt positive measures to secure the right to life.

This includes taking all possible steps to increase life expectancy. In this context, relevant action by the
U.S. Government would include ensuring that all people within the United States can obtain necessary
medication and access hospitals safely and quickly. The U.S. Government could also avoid undue
transportation risks by certifying and insuring all individuals on the road.

= Moreover, the Committee has noted that the right to life has been too often narrowly
interpreted. The expression "inherent right to life" cannot properly be understood in a
restrictive manner, and the protection of this right requires that States adopt positive
measures. In this connection, the Committee considers that it would be desirable for States
parties to take all possible measures to reduce infant mortality and to increase life expectancy,
especially in adopting measures to eliminate malnutrition and epidemics.””

General Comment No. 19 calls upon the State to adopt measures to ensure the unity of families as

part of the protection of the family. Instead, the United States has adopted laws that increase racial
profiling and discriminatory policing of immigrant communities — practices which often lead to the
detention and/or deportation of individuals who attract attention from law enforcement simply for
“driving while brown.”*! This can result in prolonged or permanent separation of families.

=« .. Similarly, the possibility to live together implies the adoption of appropriate measures,
both at the internal level and as the case may be, in cooperation with other States, to ensure
the unity or reunification of families, particularly when their members are separated for
political, economic or similar reasons.”?



V. Relevant UPR Recommendations

During the United States’ Universal Periodic Review in 2011, several recommendations were
made and accepted, in whole or in part, related to the rights of immigrant communities. The U.S.
Government has failed to act upon general recommendations to protect the human rights of migrants or to
end discrimination against migrants.

=  A/HRC/16/11 (UPR 2011), Recommendation A - 92.210 from Ecuador: Protect the human
rights of migrants, regardless of their migratory status. Accepted by the United States.

=  A/HRC/16/11 (UPR 2011), Recommendation A - 92.207 from Cuba: End violence and
discrimination against migrants. Accepted in part by the United States.

=  A/HRC/16/11 (UPR 2011), Recommendation A - 92.99 from Bangladesh: Eliminate
discrimination against migrants and religious and ethnic minorities and ensure equal
opportunity for enjoyment of their economic, social and cultural rights. Accepted in part by
the United States.

There were also more specific recommendations, including the one below from Uruguay to
increase efforts to ensure access of all immigrants, including those without legal status, to basic services.
An essential part of access is physical access, yet the U.S. Government — which accepted this
recommendation — continues to deny undocumented immigrants driver’s licenses that would allow
individuals to reach medical or other life-saving services in emergency situations.

= A/HRC/16/11 (UPR 2011), Recommendation A - 92.214 from Uruguay: Make greater efforts
to guarantee the access of migrants to basic services, regardless of their migratory status.
Accepted by the United States.

The U.S. Government was also advised to restrain states’ attempts to repress immigrant
communities, but the proliferation of laws that restrict access to driver’s licenses, increase racial profiling
and violate the human rights of undocumented immigrants and their family members is clear evidence
that such efforts have not been made.

=  A/HRC/16/11 (UPR 2011), Recommendation A - 92.79 from Guatemala: Attempt to restrain
any state initiative which approaches immigration issues in a repressive way towards the
migrant community and that violates its rights by applying racial profiling, criminalizing
undocumented immigration and violating the human and civil rights of persons. Accepted in
part by the United States.

VI.  Recommended Questions

= What steps is the U.S. Government taking to ensure that laws denying driver’s licenses
are not being used in a manner that discriminates against immigrant communities?

= What steps is the U.S. Government taking to ensure protection of the right to privacy
when members of immigrant communities encounter law enforcement officers during
traffic stops?

= What steps is the U.S. Government taking to protect family unity and the right to family
life—including, but not limited to parental participation in education, extracurricular
activities, securing medical care, and religious life—in its implementation of immigration
policies and practices?

= What positive measures is the U.S. Government taking to secure the right to life for all
people within U.S. territories in context of the barriers to accessing necessary medical
care created by laws denying driver’s licenses?



VII.  Suggested Recommendations

= Take affirmative measures to ensure the human rights of undocumented immigrants and
their families are protected.

= |dentify and implement measures to ensure protection of the right to privacy during
encounters between law enforcement officials and immigrants, in particular with regard
to guestions about immigration status.

= Consider repealing Section 202 of the REAL ID Act of 2005 and related state laws that
deny driver’s licenses on the basis of lawful immigration status.
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Appendix A: Reporting Organizations

Media Mobilizing Project, Fight for Driver’s License Campaign (PA)

Building a statewide media, education and organizing infrastructure to reclaim the dignity of
thousands of individuals without Social Security numbers who have lost the right to drive in
the state of Pennsylvania.

Advocates for Human Rights (MN)

Helping individuals fully realize their human rights in the United States and around the world
by strengthening accountability mechanisms, raising awareness, fostering tolerance and
adapting traditional human rights methodologies to conduct cutting-edge research. The
Advocates’ innovative programming has touched the lives of refugees and immigrants,
women, ethnic and religious minorities, children, and other marginalized communities whose
rights are at risk, producing 75 reports documenting human rights practices in 25 countries.

Border Network for Human Rights (NM, TX)

Organizing border communities through human rights education and mobilizing our members
to ignite change in policy and practice. The BNHR has three ongoing campaigns--
Comprehensive immigration reform; Accountable and responsible border policy; and
Protection and Promotion of civil and human rights--and a membership of more than 700
families, or close to 4,000 individuals, in West Texas and Southern New Mexico.

Breakthrough (NY)

Working to make women’s human rights real and relevant to everyone, by creating
innovative, relevant multimedia and pop culture that bring human rights issues and values
into the mainstream and inspire people to take bold action for social change.

Center for Constitutional Rights (NY)

Dedicated to advancing and protecting the rights guaranteed by the United States Constitution
and the Universal Declaration of Human Rights. Founded in 1966 by attorneys who
represented civil rights movements in the South, CCR is a non-profit legal and educational
organization committed to the creative use of law as a positive force for social change.

Junta for Progressive Action (CT)

A community-based, non-profit organization dedicated to improving economic, social and
political conditions for the Latino and immigrant community of Connecticut, while building
bridges with other communities. Our issue focus is based on a vision of a successful and
thriving community, free from discrimination, injustice, and fear, working together with
mutual respect to achieve full human rights and dignity for all people. We work specifically



on issues that address racial and economic disparities within Latino and immigrants in
Connecticut.

Migrant Justice (VT)

Building the voice, capacity and power of the migrant farmworker community and engaging
community partners to organize for social and economic justice and human rights.

Southern Poverty Law Center’s Immigrant Justice Project, Dan Werner, Deputy Legal
Director (AL, AR, GA, KY, LA, MS, NC, SC, TN)

The Southern Poverty Law Center, known for its innovative civil suits against hate groups,
launched the Immigrant Justice Project (IJP) in 2004 to protect the rights and dignity of the
powerless and exploited in America.

Immigrants are routinely cheated out of their pay and denied basic health and safety
protections in the workplace. They are subjected to racial profiling and harassment by law
enforcement. They are frequently forced to prove themselves innocent of immigration
violations, regardless of their legal status. And they are, increasingly, targeted for violent hate
crimes. This discrimination against immigrants constitutes a civil rights crisis. The SPL has
reunited families, authored influential reports, set legal precedents, testified before Congress,
and has helped build the capacity of other immigrant rights groups.



