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	CRC (83rd Session)
Country name: Belarus


	Appropriate pretrial detention times for children

Cluster of rights:

Right to lawful deprivation of liberty
Right to speedy trial and brevity of pretrial detention
Convention on the Rights of the Child Article 11, 15, 19, 28(2), 37(a)-(d), 39, 40
Convention Against Torture Article 2

Areas of concern:

[bookmark: _Ref509599856][bookmark: _Ref511739094]International law strictly limits the circumstances in which children can be placed in detention while awaiting trial or while under investigation pre-charge. Pretrial detention should only be used in exceptional circumstances, where it is necessary to ensure the child’s appearance at the court proceedings, or where the child is an immediate danger to himself/herself or others.[footnoteRef:1] Pretrial detention is only permitted as a measure of last resort and for “the shortest appropriate period of time.”[footnoteRef:2] However, there is no clarity around what is meant by an “appropriate period of time.” The Committee on the Rights of the Child, in General Comment 10, recommended that children who are detained should be formally charged within 30 days and once charged, that a final decision should be made by the court within six months.[footnoteRef:3] The Committee additionally recommended that any such detention should be reviewed regularly by a competent body[footnoteRef:4] These recommendations can and should be strengthened. [1:  Patrick Webb & William Allen Kritsonis, Controlling those Kids: Social Control and the Use of Pretrial Detention among Youth in the United States of America: National Implications, ERIC (Oct. 2006), https://eric.ed.gov/?id=ED493565. ]  [2:  G.A. Res. 44/25, Convention on the Rights of the Child, art. 37(b) (Nov. 20, 1989) [hereinafter CRC].]  [3:  Comm. on the Rights of the Child, General Comment 10: Children's Rights in Juvenile Justice, § 80, U.N. Doc. CRC/C/GC/10 (Apr. 25, 2007) [hereinafter CRC General Comment 10].]  [4:  Id. ¶ 83 (specifying that regular review is “preferably every two weeks”).] 


[bookmark: _Ref509596657][bookmark: _Ref509598336]Defendants in pretrial detention are more likely to be abused, mistreated and tortured,[footnoteRef:5] and children are particularly vulnerable. In many countries, the lack of adequate facilities, food and sanitation, insufficient access to education and training, and compromised contact with family and friends makes even short periods of time in pretrial detention traumatic for children. Detention has been shown to significantly increase the risk of depression, suicide, school drop-out, and drug use among children.[footnoteRef:6] Unfortunately, in many countries the majority of children in detention are awaiting trial and may spend months or years behind bars before having their cases resolved. Even in jurisdictions that have successfully implemented alternatives to detention, children still spend months or years in pretrial detention, often longer than any sentence they might receive on conviction. It is reportedly common for children to receive conditional release or diversion after months of pretrial detention[footnoteRef:7]. This means that the most significant time spent deprived of liberty is while awaiting trial, when children are ostensibly presumed innocent. [5:  Moritz Birk et. al., Pretrial Detention and Torture: Why Pretrial Detainees Face the Greatest Risk, 27, OPEN SOC’Y FOUND. (2011)), https://www.opensocietyfoundations.org/sites/default/files/pretrial-detention-and-torture-06222011.pdf. ]  [6:  Barry Holman & Jason Ziedenberg. The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities, 3–10, JUST. POL’Y INST. (Nov. 28, 2006), http://www.justicepolicy.org/images/upload/06-11_rep_dangersofdetention_jj.pdf. ]  [7:  E.g., Diagnóstico del Sistema de Justicia Para Adolescentes del Estado de Chihuahua: “Buenas Prácticas para las Alternativas a la Detención”, 8–10, JUSTICIA JUVENIL INT’L (Sept. 2017) https://jjimexico.org/projects/chihuahua [hereinafter Diagnóstico 2017].] 


The 2018 report “Children in Pretrial Detention: Promoting Stronger International Time Limits” is the first study of how long countries allow children to be detained awaiting trial. Looking at the legal limits in 118 countries, the report found that 26% of countries have no time limit and 40% of countries allow exceptions to their time limit, risking indefinite detention. However, the length of time that children actually spend in detention awaiting trial is data that countries have not be collecting or reporting. 


The Children in Pretrial Detention: Promoting Stronger International Time Limits report serves as a baseline for the Committee to expand on country practices regarding times of pretrial detention of children. 
[bookmark: _4g83oi30h3up]

Methodology:

This alternative report is based on the Children in Pretrial Detention report on pretrial detention times of 119 CRC State parties.[footnoteRef:8] Such report was conducted by reviewing the respective current statutes or court rules in force at the time that the data was collected.  [8:  Additional methodological information available in Children in Pretrial Detention: Promoting Stronger International Time Limits, i, May, 2018 (available at https:jjimexico.org/ptd-report/)] 

In defining the statutory time period of pretrial detention, when possible, the report applied the statutory maximum for pretrial detention based on the time allowed in detention from arrest until a sentence was established. However, varying jurisdictions defined pretrial detention differently or set limits based on alternative procedural milestones. Where the statute did not provide a length of days or it was unclear, the number of days was based on the national law’s definition of pretrial detention. 

Most jurisdictions did not indicate any time limit for children in pretrial detention pending appeals. For the sake of uniformity, only limits based on pretrial detention before the first adjudication were used. State practices are unclear when a case is appealed, and the child is in pretrial detention, such as if the clock is suspended or if the time limit still applies. 






Belarus

	Belarus has not established a comprehensive system for juvenile justice and it is the only country in Europe that continues to carry out the death penalty. 

	Statute Citation
	Law on the Rights of the Child 1993, Article 9. The Right to Inviolability of the Personality, Protection from Exploitation and Violence. 
Every child has the right to protect his own personality from any type of exploitation and violence. The state provides inviolability of child's personality, realizes its protection from all types of exploitation including sexual, from physical and (or) psychical violence, cruel or offensive treatment, disparage, sexual harassment including such treatment from parents (guardians) and relatives, from engaging into criminal activity, junction to alcoholic drinks, nonmedical use of narcotic, toxic, psychotherapy and other drastic, intoxicating substances, compulsion for the prostitution, gambling and making actions connected with making materials or goods of pornographic character, and also from engaging of a child in activities that may cause harm to his/her physical, mental or moral development.  The persons, who get to know about the facts of cruel treatment, physical and (or) psychological violence toward a child, which pose a threat for child's life, health and development, shall immediately report about it to the competent state body. 
http://www.unesco.org/education/edurights/media/docs/0ca6b191646fd53147def42e2ed60fb92882acc1.pdf

УГОЛОВНЫЙ КОДЕКС РЕСПУБЛИКИ БЕЛАРУСЬ, Статья 27. Возраст, с которого наступает уголовная ответственность 1. Уголовной ответственности подлежит лицо, достигшее ко времени совершения преступления шестнадцатилетнего возраста, за исключением случаев, предусмотренных настоящим Кодексом. 2. Лица, совершившие запрещенные настоящим Кодексом деяния в возрасте от четырнадцати до шестнадцати лет, подлежат уголовной ответственности лишь за: 1) убийство (статья 139); 2) причинение смерти по неосторожности (статья 144); 3) умышленное причинение тяжкого телесного повреждения (статья 147); 4) умышленное причинение менее тяжкого телесного повреждения (статья 149); 5) изнасилование (статья 166); 6) насильственные действия сексуального характера (статья 167); 7) похищение человека (статья 182); 8) кражу (статья 205); 9) грабеж (статья 206); 10) разбой (статья 207); 11) вымогательство (статья 208); 12) угон транспортного средства или маломерного водного судна (статья 214); 13) умышленные уничтожение либо повреждение имущества (части вторая и третья статьи 218); 14) захват заложника (статья 291); 15) хищение огнестрельного оружия, боеприпасов или взрывчатых веществ (статья 294); 16) умышленное приведение в негодность транспортного средства или путей сообщения (статья 309); 17) хищение наркотических средств, психотропных веществ, их прекурсоров и аналогов (статья 327); 18) хулиганство (статья 339); 19) заведомо ложное сообщение об опасности (статья 340); 20) осквернение сооружений и порчу имущества (статья 341); 21) побег из исправительного учреждения, исполняющего наказание в виде лишения свободы, арестного дома или из-под стражи (статья 413).

Criminal Code of the Republic of Belarus, Chapter 5. Terms of Criminal Responsibility, Section 27. Age at Which Criminal Responsibility Comes 1. The person who has reached the time of commission is subject to criminal liability crimes of sixteen years, unless provided for by this Code. 2. Persons who have committed acts prohibited by this Code from the age of fourteen to sixteen years old, are subject to criminal liability only for: 1) murder (Article 139); 2) causing death by negligence (Article 144); 3) intentional infliction of grievous bodily harm (Article 147); 4) intentional infliction of less serious bodily harm (Section 149); 5) rape (Article 166); 6) sexual violence (art. 167); 7) abduction of a person (Article 182); 8) theft (Article 205); 9) robbery (Article 206); 10) robbery (Article 207); 11) extortion (Article 208); 12) the theft of a vehicle or a small watercraft (Article 214); 13) intentional destruction or damage to property (parts two and three Section 218); 14) hostage taking (Article 291); 15) theft of firearms, ammunition or explosives (article 294); 16) intentional depreciation of a vehicle or tracks communications (Article 309); 17) theft of narcotic drugs, psychotropic substances, their precursors and analogues (Article 327); 18) hooliganism (Article 339); 19) knowingly false communication about the danger (Article 340); 20) desecration of structures and damage to property (Article 341); 21) escape from a correctional institution executing deprivation of punishment liberty, in custody or in custody (art. 413).
http://www.ilo.org/dyn/natlex/docs/SERIAL/54631/52413/F1800922194/BEL54631%20Rus.pdf 

	Recommended changes to statutory limit according to international law:
	· Establishment of a comprehensive system for juvenile justice, including the establishment of juvenile courts and the appointment of trained juvenile judges in all regions is highly urged.
· JJAI recommends Belarus starts working towards a 30-day maximum for children detained while awaiting trial. The pretrial detention should only be allowed to be extended once by a judge for up to 30 more days based upon the procedural needs of the case. It should be defined by the statute the specific possible needs for extending the pretrial detention period. Pretrial detention should start at the moment of the initial detention and end at the moment that the court establishes a final sentence. 
· Establishment of alternative measures to detention such as mediation, probation, counselling, community service or suspended sentences is highly recommended as an approach to address the problem of juvenile crime, rather than solitary confinement of minors detained in the closed schools.
· Deprivation of liberty should be the last resort measure, for serious offence and for the shortest period of time possible.
· Separation of juvenile suspects placed in pretrial detention cells along with adults should be guaranteed with full legal safeguards.
· Post-release programs for reintegration reintegration into society and prevention of recidivism should be implemented.
· Belarus should comply with the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), the United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines) and the United Nations Rules for the Protection of Juveniles Deprived of their Liberty.

	Additional Information on the country
	· Minimum age of criminal responsibility is 16, but extensive exception applies to starting the age of 14.
Committee on the Rights of the Child, Consideration of reports submitted by States parties under article 44 of the Convention,  U.N. Doc. CRC/C/BLT/CO/3-4 (Apr. 8, 2011), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fBLR%2fCO%2f3-4&Lang=en.

	Questions for the state party related to child pretrial detention time limits:
	· Data on the average time children actually spend in detention.
· Data on the number of children in detention with adults
· Data on the number of children in solitary confinement
· Data on duration of detention as it varies by race, gender, religion or other relevant characteristics.
· Data on efforts to draft criminal codes for and expedite cases.
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