August 9, 2013

Human Rights Committee

Office of the United Nations High Commissioner for Human Rights
Palais des Nations

CH-1211 Geneva 10

Switzerland

Re: Supplementary Information on Ireland Submitted to the Pre-Sessional
Working Group of the Human Rights Committee during its 109 Session.

Dear Committee Members:

The Center for Reproductive Rights (the Center) has prepared this letter to assist the Pre-
Sessional Working Group of the Human Rights Committee (the Committee) in its review of
Ireland’s compliance with the International Covenant on Civil and Political Rights (the
Covenant) and formulation of the list of issues during the 109 Session. This letter is submitted in
accordance with the new optional reporting procedure (LOIPR) under the Covenant that Ireland
has agreed to submit under. With this letter, we hope that the Committee’s list of selected issues
will cover several areas of concern related to violations of women’s rights stemming from
Ireland’s restrictive abortion law, as discussed below. Ireland has ratified the Covenant, but has
failed to incorporate it into domestic law, preventing Irish women from using its protections to
seek abortion services in Ireland.?

Irish law currently allows abortions only in cases where there is a “real and substantial” risk to
the woman’s life, as distinct from her health. Under this scheme, women seeking abortions for
any other reason, including health, are either forced to travel abroad or, if unable to travel, forced
to carry their pregnancy to term regardless of the trauma or risk involved. Scores of Irish women
travel to the U.K. every year to terminate their pregnancies, with damaging consequences on
their health and rights.®

Ireland’s restrictive abortion scheme has been repeatedly criticized by UN treaty monitoring
bodies, including this Committee.* As section | of this letter will discuss, abortion remains
criminalized in Ireland and even with the recently adopted abortion law, women will be unable to
access the only exception (when their lives are at risk). Sections 11 and 111 address the abortion
ban’s narrow exception and its concomitant harms to women’s health and well-being, in
violation of international human right standards. The letter concludes with a list of suggested
questions to be posed to the state party for the Committee’s consideration (Section V).

. Ireland’s Abortion Ban (Articles 2, 3, 6, 7)
A. Abortion Law in Ireland: Background
Abortion was until recently completely banned in Ireland, as per the Offenses Against the Person

Act of 1861.° Section 58 of the Act defined any attempt to procure or perform an abortion,
including cases where a woman’s life was at risk, as a felony with a punishment of up to life



imprisonment.® After a referendum in 1983, Article 40.3.3 was added to the Irish Constitution,
codifying a presumption against abortion but acknowledging a woman’s right to life: “The State
acknowledges the right to life of the unborn and, with due regard to the equal right to life of the
mother, guarantees in its laws to respect, and, as far as practicable, by its laws to defend and
vindicate that right.”’

In 1992, the Supreme Court of Ireland decided Attorney General v. X and Others, a case in
which the state enjoined a 14-year-old girl from obtaining an abortion abroad for a pregnancy
resulting from rape.® The Court clarified that there is an exception to the abortion ban when there
is a “real and substantial” risk to the woman’s life, including the risk of suicide.® The exception
does not include a risk to the pregnant woman’s health.'® Despite the X judgment, the Irish
Parliament failed to codify any exceptions. This lack of codification and implementation of the
exception was substantially criticized by the European Court of Human Rights in 2010 in A, B
and C v. Ireland.™ The Court noted that the state had not provided a framework to establish
whether a woman fell within the purview of the exception provided in the X decision and had
caused a systemic “lack of certainty for a woman seeking a lawful abortion in Ireland.”*?

Doctors in Ireland have to balance their medical opinions with the substantial cost of
misinterpreting the law, resulting in a systemic lack of terminations.™ This lack of
implementation of the life exception is exemplified in the death of Savita Halappanavar, a
pregnant woman who died at a Galway hospital after being denied an abortion even in the face of
an inevitable miscarriage.** Though she and her husband requested a termination, the medical
staff refused, claiming that “[u]nder Irish law, if there’s no evidence of risk to the life of the
mother, our hands are tied so long as there’s a fetal heart beat.”*® The investigation of her death
revealed that “concerns about the law . . . impacted on the exercise of clinical professional
judgment” and that the lack of clear clinical guidelines materially contributed to her death.*®

B. Gaps in the New Law and Failure to Properly Implement the Exception to the
Abortion Ban (Articles 2, 3, 6, 7)

Ireland did not amend its laws to conform to the X decision for 21 years, until the passage of the
Protection of Life during Pregnancy Act in July 2013.1" As will be explained below, the new Act
has several flaws, not only with regard to the extremely narrow scope of the exception to the
abortion ban. Together, these aspects of the law will continue to prevent women from obtaining
lawful abortions when their lives are at risk, with consequences for Ireland’s ability to comply
with its obligations under Article 2 of the Covenant.

First, while the passage of the Act codifies the “real and substantial risk” to the woman’s life
exception, it does not provide any clarity about how this standard is to be applied, perpetuating
implementation problems. This failure to clarify the meaning and application of the “real and
substantial risk” standard will continue to confuse medical providers.'® According to Dr. Rhona
Mahony, Master of National Maternity Hospital, “[i]t is not clear whether or not the risk to life
must be immediate or delayed . . . The critical question arises as to how a substantial risk of
mortality is defined. Can it be a 10% risk of death or an 80% risk of death or a requirement for
intensive care support?””™® Without clarification, these questions remain unanswered and doctors




continue to balance their medical opinions and legal ambiguity; a regime that is likely to result in
continued widespread lack of terminations.

Second, the Act upholds the legal distinction between “life”” and “health” described in the X
decision.?’ In practice, this distinction is fictitious, since “[d]octors may rarely be certain that a
pregnant woman will inevitably die as a result of her pregnancy.”21 In this way, “it is clinically
difficult, if not impossible at times, to distinguish with certainty the difference between risk to
health and risk to life.”?* To force medical providers to withhold treatment until a serious health
condition worsens to the extent that it can be described as life-threatening corresponds poorly
with medical ethics. The Act thus risks placing medical providers yet again in situations in which
they will have to choose between either acting according to their sound clinical judgment in their
patient’s best interest or staying true to the letter of the law. In sum, excluding health as a ground
for legal abortion constrains the practice of medicine and endangers women’s health.

Third, while the Act acknowledges suicide as a risk to a woman’s life, it requires a heightened
level of scrutiny for the exception to apply in situations when a woman is at risk of self-harm.
Instead of two medical practitioners to certify that the risk to the woman’s life is real and
substantial, a claim of suicide requires three, two of whom must be psychiatrists.”® These
heightened procedural barriers when there is a risk of suicide subject women to discrimination on
the basis of their mental health and delays potentially life-saving care.

Finally, the Act reaffirms the state’s commitment to criminalization of abortion by establishing a
maximum of 14 years’ imprisonment for violation of the law.** Both women seeking abortion
services and providers performing them can be subject to prosecution. The threat of this extreme
penalty will reinforce the stigma associated with abortion in Ireland, prevent women from
seeking care and physicians from providing the care that women need in life-threatening,
traumatic circumstances. Thus, instead of decriminalizing abortion, the state with the new law
has recriminalized the procedure — in stark contrast with recommendations from various human
rights authorities.” The state’s refusal to decriminalize abortion results in a chilling effect on
doctors who fear criminal penalties for violating the law. In this regard, women will continue to
find lawful abortions unavailable and inaccessible.

The widespread lack of implementation and criminalization of abortion violate the state’s
obligations under the Covenant. This Committee has indicated that the lack of implementation of
lawful abortion implicates an individual’s right to life.?® The Committee has also expressed its
concern about medical providers not performing lawful abortions, suggesting that legal abortions
should be ensured by the state.?” The Committee has repeatedly criticized the criminalization of
abortion in many different states, implying that such schemes are incompatible with the
Covenant.?® In its 2000 Concluding Observations to Ireland, the Committee indicated its concern
about women being forced to continue with pregnancies where this is “incompatible with
obligations arising under the Covenant (art. 7) and General Comment No. 28.”%° In 2008, the
Committee specifically urged Ireland to “bring its abortion laws into line with the Covenant.”*
In its 2011 Concluding Observations for Ireland, the Committee Against Torture (CAT
Committee) indicated that the uncertainty caused by Ireland’s failure to clarify the circumstances
under which abortion is legal could amount to cruel, inhuman or degrading treatment (CIDT).**



Thus, Ireland’s failure to clarify the “real and substantial risk” standard and decriminalize
abortion results in harms that are incompatible with the Covenant and international norms.

Moreover, the abortion restrictions disparately impact women, preventing them from enjoying
the protections of the Covenant equal to men in violation of Article 3.

For the foregoing reasons, abortions in instances where the woman’s life is at risk will remain
unavailable and inaccessible. This situation violates women’s right to life, causes severe physical
and mental pain that amounts to CIDT, and constitutes gender discrimination.

1. Ireland’s New Restrictive Abortion Law and Its Effects (Articles 3, 7,17, 19)

While there is now an explicit exception to the abortion ban for a risk to the woman’s life,
Ireland’s abortion regime continues to lack other exceptions that have become internationally
accepted as minimum grounds for legal abortion. These include, as will be explained below,
protection of the woman’s health, when the pregnancy is a result of rape or incest, and when
fetuses are afflicted with severe fetal impairments.®

To preserve the pregnant woman’s health. According to the WHO, 88% of developed
countries allow for an exception to preserve physical health and 86% to preserve mental health.*
Of European countries, 90% have exceptions to preserve a woman’s mental or physical health.**
Importantly, Ireland is the only country in Europe that makes a legal distinction between
abortion to save a woman’s life and to preserve her health.*® Ireland’s deviation from this
international norm results in a violation of the right to health recognized by the Convention on
Economic, Social and Cultural Rights and the Convention on the Elimination of All Forms of
Discrimination Against Women.*®

Ireland’s failure to ensure access to abortion for a risk to a woman’s health also causes women
severe mental and physical suffering amounting to CIDT. According to General Comment 20,
Article 7 refers to acts that cause physical pain and mental suffering.>” In K.L. v. Peru, the HRC
found that the state party violated Article 7 by forcing a young girl with an anencephalic fetus to
continue with her pregnancy, causing her extreme mental pain and threatening her health.*® This
decision indicates that risks to a woman’s physical and mental health resulting from a lack of
access to abortion services can amount to CIDT.

Rape or incest. Permitting abortion in cases of rape or where pregnancy results from incest is
standard in nearly 50% of countries worldwide, and in 87% of European countries.*® General
Comment 28 requires states to give access to safe and legal abortion services to those who have
become pregnant as a result of rape.*® In 2000, the Committee expressed its concern that Ireland
does not recognize an exception for rape, and explicitly recommended that states permit legal
terminations in cases of rape.** In L.M.R. v. Argentina, the Committee found a violation of
Article 7 for the refusal to terminate a young girl’s pregnancy from rape, noting that it resulted in
severe mental suffering.** The CAT Committee has repeatedly criticized abortion bans that do
not have exceptions for rape and incest*® and noted that without a rape exception, a woman is
constantly exposed to “the violation committed against [her] and [experiences] serious traumatic



stress...”* Thus, human rights standards require states to provide access to legal abortion in
cases of rape and incest.

Severe fetal impairments. Because of the abortion ban, Irish couples who receive the
devastating news that their wanted pregnancy is not viable cannot access a termination in their
own home country. Thus, they must travel overseas for an abortion. Couples in this situation
have testified to the added humiliation, pain, suffering, and stigma associated with traveling
under such traumatic circumstances.*> The WHO indicates that 84% of all developed countries
and 88% of European countries allow abortion in cases of fetal impairment.® In K.L. v. Peru, the
Committee established that withholding abortion services in cases of fatal fetal impairments,
regardless of legality, constitutes CIDT.*’ The Committee recognized that a woman forced to
carry an anencephalic pregnancy to term would experience unnecessary pain and suffering
amounting to CIDT.*® States are thus obligated to remove restrictions that prevent access to
abortion in cases of severe fetal impairments such as fatal anomalies.

A. Inadequate Information (Articles 7, 17, 19)

Ireland’s Regulation of Information (Services outside the State for Termination of Pregnancies)
Act of 1995 (“Information Act”) heavily restricts the content and form of information that
medical providers may give pregnant women about abortion outside the law’s single exception.
The Information Act requires any such information to be “truthful and objective” and “not
accompanied by any advocacy or promotion of, the termination of pregnancy.” It also prohibits
providers from “mak[ing] an appointment or any other arrangement for or on behalf of a
woman” with abortion providers outside of Ireland, but provides no guidance about what
constitutes “other arrangement[s].”* The Act further includes that if a judge reasonably believes
that the Act has been violated, he or she can authorize a search of the provider’s premises by the
police.” Essentially, the mere appearance that a provider has violated this law can lead to
harmful consequences.

49

Under WHO standards, every pregnant woman considering a termination should receive
adequate information in order to make a choice about abortion and its risks.>® However, when
women seek termination for any reason outside the narrow scope of the law in Ireland, their
medical providers are prevented from both assisting them with procuring one abroad and
communicating freely about the process.>* The criminal penalties for violating the law even
further restrict the provision of medical information by providers.> This prevents women from
freely seeking and receiving information related to abortion services and violates both the WHO
standard and the right to freedom of expression under the Covenant.*

In addition, the lack of information can result in substantial harm to the woman’s health and
well-being. The Information Act requires an individual to request written information about
termination services abroad before a provider can distribute it.>” This places a heavy burden on
the individual and can result in women not receiving any information about the option of seeking
an abortion abroad. In these circumstances, women may be forced to carry their pregnancies to
term and experience additional trauma or physical and mental pain. In K.L. v. Peru, the
Committee found that forcing a young woman to continue a pregnancy that caused extreme
mental pain and threatened her health was a violation of Article 7.%% Applied here, the state has



an obligation to ensure that women are not forced to carry pregnancies that will result in severe
pain or trauma.

In L.M.R. v. Argentina, the Committee recognized that the right to privacy includes the right to
make decisions about one’s life without interference from the state.>® By withholding
reproductive health information, the state undermines a woman’s right to make personal,
autonomous decisions about her reproductive health. In this way, the state arbitrarily interferes in
the woman’s decision making process in violation of Article 17.

B. Traveling Abroad for an Abortion (Articles 6, 7)

As discussed above, Irish abortion law forces women seeking an abortion in cases of rape, incest,
severe fetal impairment, or when their health is at risk to travel abroad. Recent official UK data
reflects that around 4,000 women with Irish addresses accessed abortion services in the UK in
2012.%° The actual incidence is likely much higher. Media reports indicate that around 12 women
a day were traveling from Ireland to the UK to obtain terminations in 2010.°* Women traveling
from Ireland constitute 68% of all terminations carried out in the UK on non-UK residents.®
Thus, as recently recognized by the Irish Minister of Justice, the Irish abortion ban has created a
situation in which there is now a “British solution to an Irish problem”®—in stark contrast with
the principle that under the Covenant, each state party must be judged based on its own ability
and willingness to protect and fulfill the rights of its own residents.

Further, being forced to travel abroad for abortion constitutes mental suffering in and of itself.
The Committee has specifically recognized that the imposition of mental health risks violates the
right to be free from CIDT.% In its 2008 Concluding Observations to Ireland, the Committee
asked the state party to ensure that women “do not have to resort to illegal or unsafe abortions
that could put their lives at risk (article 6) or to abortions abroad (articles 26 and 6).”% By
grouping “abortions abroad” with illegal and unsafe abortions that put women'’s lives at risk, the
Committee framed the process of having to terminate a pregnancy abroad under any
circumstances as a fundamentally harmful experience that defies international human rights law.
Women in Ireland are left to make their own arrangements for traveling abroad, including
securing an appointment with an abortion provider, struggle with the stigma of seeking out a
procedure that is illegal in their home country, and obtain abortions at later stages of pregnancy
than they would if abortion services were available in their own communities. Once abroad,
many Irish women terminate their pregnancies without the support of family or friends, who are
unable to make the journey with them. The mental and emotional anguish caused by these factors
directly stem from the withdrawal of care and lack of support and guidance from the Irish health
care system.

The harms experienced by traveling abroad for abortion are compounded by the difficulty to
access post-abortion medical care in Ireland. Anecdotal evidence suggests that many women
must hastily return to Ireland after their procedure, without proper time to recuperate before
traveling back. Moreover, once back in Ireland, they find a health care system that is unequipped
to ensure the comprehensive medical care they need. While the Irish Medical Council Guidelines
include a specific duty to provide follow-up services for women who have received terminations
abroad,®® this is not systematically implemented.



The Irish health care system also fails to offer appropriate counseling for women returning from
abroad.®” Women who have terminated their pregnancies due to fatal fetal abnormalities often
need bereavement counseling instead of post-abortion counseling, but the Irish health care
system does not ensure its availability.?® Those lacking financial means to access private
counseling are left without crucial professional support in the aftermath of a traumatic
experience. The state thus fails to ensure the recovery that women need to cope with their loss
and denies them the dignity afforded and protected by article 7.

The CAT Committee has explicitly expressed concern about the “denial of medical care to
women who have decided to have an abortion, which could seriously jeopardize their physical
and mental health” could amount to CIDT.®® The UN Special Rapporteur on the Right to Health
has also made explicit that “States are obliged to ensure that women are not denied access to
necessary post-abortion medical services, irrespective of the legality of the abortion
undertaken.””® In this regard, Ireland has failed its duty to protect and support women who have
sought terminations abroad in violation of their obligations under Article 7.

I11.  Women Who are Unable to Travel (Article 7)

Women who experience traumatic pregnancies, from fatal fetal anomalies to pregnancies
resulting from rape, are forced to travel abroad for crucial reproductive healthcare. For many,
however, traveling overseas is not an option. In this way, Irish abortion law prevents a
substantial amount of women from receiving abortion services in a discriminatory manner.”

Irish abortion law uniquely harms vulnerable subgroups of women, such as poor women, young
women, asylum seekers, victims of violence, women in state custody, rural women, women with
disabilities, and uneducated women, among others, who do not have the ability to travel abroad
for a variety of reasons. For instance, women asylum seekers wishing to obtain a termination
abroad must “apply and pay for an emergency visa from the Department of Justice, as well as a
visa to enter the UK or The Netherlands, often having to wait for up to six to eight weeks for the
paperwork or may not be able to travel at all.”’? Needless to say, such hardship and delay can
have a devastating effect on the health and dignity of a woman experiencing an unwanted
pregnancy. The cost of traveling, lost income, and inability to afford childcare create significant
barriers for low-income women. Rural women may not be able to access urban centers where a
few clinics offer support for women seeking terminations or returning from terminations
abroad.” As trips abroad often require reliance on public transportation and being able to
navigate a new city, this may be particularly challenging for women with disabilities.

Those unable to travel abroad are forced to continue with an unwanted or problematic
pregnancy, or potentially resort to an illegal procedure within the state, such as “ordering often
untrustworthy medication online to self-induce abortion that may put their health at risk.”"*
Anecdotal evidence and information about the seizure of illegal abortion-inducing drugs by Irish
customs suggest that Irish women, deterred by the cost of an abortion abroad or driven
undergrggnd for other reasons, take abortion pills at home, without oversight or medical
support.



In its 2000 Concluding Observations for Argentina, the Committee explicitly expressed its
concern over “discriminatory aspects of the [abortion] laws and policies in force” and
specifically addressed effects on poor and rural women.® Irish abortion law has similar
discriminatory effects and creates situations in which in particular poor, young or otherwise
marginalized women'’s health, well-being, and dignity are jeopardized.

IV.  Questions to the Irish Government

In light of the above, we hope that the Committee will consider selecting the above-mentioned
issues for the state to report on, and also consider asking the following questions to the Irish
Government:

1. What concrete measures will the state take to clarify what a “real and substantial risk” to
the pregnant woman’s life means in practice, in order to provide legal and clinical clarity
for health providers and certainty for women experiencing potentially life-threatening
pregnancies?

2. What will the state do to ensure that health providers will be able to provide abortion
services when the pregnant woman’s health is severely at risk, without having to fear
criminal sanctions and/or compromise their clinical judgment?

3. What will the state do to move towards decriminalization of abortion, as required by
international human rights law, for the protection of women’s human rights and to
counteract the chilling effect that criminalization has on women and health providers?

4. Please provide the Committee with information on the circumstances under which
prosecutions under the new Act are likely to be brought and how the state will ensure that
the criminal provisions will not constitute a barrier for women in need of legal abortion
services and for health professionals willing and able to provide these services.

5. What concrete measures will the state take to ensure that abortion will be legal and
available at least in cases when there is a threat to the woman’s health, when the
pregnancy is the result of rape or incest, and when there is a severe fetal anomaly, in line
with international human rights standards?

6. In particular, how is the state planning to actively support women and couples with fatal
fetal anomalies or whose pregnancies are the result of rape, in order to ensure that they do
not have to experience the added pain, stigma, and relived trauma of forced traveling
overseas for an abortion?

7. How will the state ensure that women who cannot freely leave and enter the country, such
as women in custody or asylum-seeking women, will be able to access abortion services
without their health and dignity being jeopardized?

8. What concrete measures will the state take to guarantee that women living in poverty or
women with disabilities will be able to access abortion services overseas?

8



9. What will the state do to ensure that women in need of abortion services will have access
to comprehensive, non-judgmental, adequate and timely information about where to
access the procedure and what it entails, in line with recommendations from the World
Health Organization?

We hope that the information provided in this letter will be useful to the Committee in drafting
the list of issues to be addressed to the Irish Government for its fourth periodic review.

Please do not hesitate to contact us should you have any questions.

Sincerely,

Johanna Westeson

Regional Director for Europe
Global Legal Program

Center for Reproductive Rights
Email: jwesteson@reprorights.org
Tel: +46 708 806 116
www.reproductiverights.org
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