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Targeted Killings Through Drone Strikes in Pakistan, Yemen and Somalia (Article 6
(arbitrary deprivation of right to life); Article 4 (non-derogation from, inter alia, Article
6); Article 2(3) (right to effective remedy))*

l. Issue Summary

The U.S. government is engaged in targeted killings through drone strikes (and other
aircraft) in Pakistan, Yemen, Somalia and elsewhere, which have resulted in the deaths of
thousands of people.? U.S. practice is characterized by secrecy and an unwillingness even
to engage directly with concerns about civilian harm, let alone to provide accountability
for civilian deaths and injury. Despite calls for disclosure from UN experts and non-
governmental organizations, the U.S. government uses vague and shifting legal standards,
and fails to disclose the basis for strikes or the steps it takes to minimize harm to civilians
and 3investigate reported violations of international humanitarian law and human rights
law.

The government carries out targeted killings outside of recognized armed conflict
largely through the Central Intelligence Agency (CIA) and the military’s Joint Special
Operations Command (JSOC), two highly secretive organizations that often evade public
scrutiny. On the one hand, the government stalls transparency and accountability by
claiming in litigation that the CIA’s involvement in the drone program is a state secret
and that disclosure would cause grave harm to national security. On the other hand,
government officials tout the effectiveness of the program in anonymous leaks to the
press—a forum in which claims of lawfulness and low civilian casualties cannot be tested
meaningfully.*

U.S. disclosure about measures to protect civilians and ensure legal compliance is
especially crucial in light of troubling reports about civilian casualties from strikes in
Pakistan and Yemen. Although there has not been a large-scale study based on ground
reporting, several organizations have credibly made civilian casualty estimates that are
significantly higher than those the U.S. government has suggested in anonymous leaks.’

In some areas, the U.S. government reportedly “counts all military-age males in a
strike zone as combatants” who may be targeted — a standard reported by the New York
Times in May 2012 and which the U.S. government has never disputed.® This standard
would lead the government to systematically undercount potential civilian casualties and
would violate international law.’

Moreover, there are numerous reports of U.S. “double-tap” strikes—those occurring
after the initial strike to ensure that all individuals present in a “kill box,” or designated
area, are killed.® The practice has reportedly resulted in the deaths of rescuers; in the
context of armed conflict, deliberate targeting of rescuers would be a war crime, as UN
expert Christof Heyns stated in June 2012.° Both in and outside of armed conflict, killing
of rescuers violates human rights law.*°



Despite calls by UN experts we describe below, the U.S. government does not
disclose whether it conducts effective investigations after strikes to determine the identity
of individuals killed, nor does it disclose the results of any such investigations. Moreover,
we know of no U.S.-sponsored system of amends, reparation or compensation for strike
victims or their families in Pakistan, Yemen or Somalia.

Top U.S. officials invoke both the doctrine of self-defense and international
humanitarian law as legal justification for the targeted killing program. But the U.S.
legal framework is ambiguous and appears to conflate self-defense principles related to
the permissibility of using force (jus ad bellum) with humanitarian law principles
regarding how force should be exercised in the targeting of particular individuals (jus in
bello). It also applies international humanitarian law’s more permissive regime for the
use of lethal force in situations where there is no recognized armed conflict, while
refusing to recognize the international human rights standards that properly apply.

What one official has termed a “flexible understanding of imminence” appears to
have replaced the strict limitations on the use of lethal force under both international
human rights and humanitarian law (assuming humanitarian law were properly to
apply).™ This interpretation appears to have enlarged the scope of who the U.S. views as
lawfully subject to direct attack, with officials variously saying that they target
individuals who pose a “significant threat” or “an actual ongoing threat,” and incorporate
in imminence “the relevant window of opportunity to act.”*? Thus, even if imminence
were the relevant standard, these malleable and shifting partial definitions are so broad as
to rob the term of meaning.

. Concluding Observations by the Human Rights Committee

The Human Rights Committee has not previously addressed U.S. targeted killings
through drone strikes (or other aircraft). U.S. drone strikes in Pakistan began in 2004 and
in Yemen the first reported strike was in 2002, but the government accelerated these
strikes dramatically starting in 2008.%% In its first review of Yemen since then, in March
2012, the Human Rights Committee addressed questions to Yemen about targeted
killings through drone strikes conducted by the U.S. on its territory. One Committee
member asked “how the Government was engaging in that matter, which was clearly a
violation of the right to life.”** Yemen’s Minister of Human Rights responded, describing
the “lack of transparency” and “the current situation, whereby civilians had been killed
by unmanned vehicles.”*

In 2006, the Committee recommended the United States acknowledge the
applicability of the Covenant to actions taken with respect to individuals under its
jurisdiction but outside U.S. territory, as well as its applicability in times of war.*

1. U.S. Government Report

The Human Rights Committee has not previously asked the government to address
U.S. targeted killings through drone strikes (or other aircraft).



Regarding extraterritorial application of the ICCPR, the government’s position is that
article 2(1) of the Covenant only applies to individuals both within the territory and
jurisdiction of the State Party.'” The U.S. does not take the position that the Convention is
suspended in times of war.*®

IV.  Other UN Body Recommendations

In March 2012, UN Special Rapporteur on extrajudicial, summary or arbitrary
executions Christof Heyns called on the United States to “clarify the rules that it
considers to cover targeted killings”; the “procedural safeguards in place to ensure in
advance that targeted killings comply with international law”; and “the measures taken
after such killing to ensure that its legal and factual analysis is correct.” Heyns
emphasized: “Disclosure of these killings is critical to ensure accountability, justice and
reparation for victims or their families.”*® He called on the U.S. to disclose data on
civilian casualties from drone strikes; “the measures or strategies applied to prevent
casualties”; “the measures in place to provide prompt, thorough, effective and
independent public investigation of alleged violations” of international humanitarian law
and human rights. 2°

These comments echoed recommendations made by Heyns’ predecessor Philip
Alston, who issued a major study on targeted killings in May 2010 that examined the
practice of the United States and other States.”* Alston’s report specified requirements
for targeting operations under human rights law (applicable in and outside armed
conflict) and humanitarian law (applicable in armed conflict).??

Moreover, in June 2012 U.N. High Commissioner for Human Rights Navi Pillay
expressed “serious concern” over drone strikes in Pakistan, noting that it is “unclear that
all persons targeted are combatants or directly participating in hostilities.” % She
reminded States of their obligations to “take all necessary precautions to ensure that
attacks comply with international law” and to “conduct investigations that are
transparent, credible and independent, and provide victims with effective remedies.” 24

Ben Emmerson, U.N. Special Rapporteur on the promotion and protection of human
rights and fundamental freedoms while countering terrorism, has also expressed strong
concern about the legality of the targeted killing program and will examine the legality of
drone strikes this year.”®

V. Recommended Questions

1. Describe with specificity the legal framework the U.S. government applies to
targeting operations occurring outside the context of armed conflict in Afghanistan.
Clarify U.S. legal standards for who may be targeted, including whether the U.S.
presumes that all military-age males in a strike zone are lawfully subject to direct
attack.



Provide an accounting of all casualties resulting from targeting operations occurring
outside of Afghanistan, including a breakdown of the number of people targeted and
injured or killed as well as collateral civilian deaths and injuries.

Describe with specificity the measures or strategies the U.S. government applies to
mitigate civilian harm in targeting operations.

Describe the measures in place to provide prompt, thorough, effective and
independent public investigation of alleged violations of international humanitarian
law and human rights resulting from targeting operations outside of Afghanistan.

Clarify whether a system of compensation, reparation or making amends exists in
Pakistan, Yemen, Somalia or other States where targeting operations have taken
place, similar to those the U.S. put in place in Irag and Afghanistan. If no such
system exists, describe what measures are being taken to expeditiously establish and
implement such a system.

VI.  Suggested Recommendations

Identify the rules of international law the government considers to provide a
basis for targeting operations outside of the armed conflict in Afghanistan.
Specify the procedural safeguards in place to ensure in advance of targeted killings
that they comply with international law, and the measures taken after any such killing
to ensure that the government’s legal justification and factual analysis was accurate.

Officially acknowledge drone strikes and other targeting operations in Pakistan,
Yemen, Somalia and other States, including the role of the CIA and Joint Special
Operations Command. Do not invoke state secrets as barriers to judicial review of
targeted killings in U.S. courts.

Disclose all casualties resulting from targeting operations outside of Afghanistan,
including a breakdown of the number of people targeted and injured or killed as well
as collateral civilian deaths and injuries. Disaggregate data to identify the number of
casualties resulting from the use of armed drones as well as other aircraft.

Disclose with specificity measures or strategies the U.S. government applies to
mitigate civilian harm in targeting operations.

Establish a system to ensure prompt, thorough, effective and independent public
investigation of alleged violations of international humanitarian law and human
rights law resulting from drone strikes outside of Afghanistan.

Clarify whether a system of compensation, reparation or making amends exists
in Pakistan, Yemen, Somalia or other States where targeting operations have taken



place, similar to those the U.S. put in place in Iraq and Afghanistan. If no such system
exists, expeditiously establish and implement such a system.
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