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Dear Committee Members:

The International Women’s Human Rights Clinic at the City University of New York
School of Law (IWHRC)," the Legal Aid Society,? and The Sex Workers Project at the Urban
Justice Center (UJC)® have prepared this letter to assist the Human Rights Committee Country
Report Task Force for the United States (U.S.) at its 107th regular session, which will be held
from March 11-28, 2013, in its review of the State Party’s compliance with the International
Covenant on Civil and Political Rights (ICCPR or the Covenant) and the formulation of the list
of issues for review. This letter focuses specifically on issues related to human trafficking into
prostitution in the U.S., arguing that the U.S. has failed to take appropriate measures to prevent
the criminalization of trafficking victims in violation of the ICCPR and must do more to provide
an effective remedy for the harms of that criminalization, as required under the Covenant. While
human trafficking affects many industries and labor sectors, for the purposes of this letter, all
references to “trafficking” are understood to denote “human trafficking into prostitution.”

It is well established that people who have been victims of the crime of human trafficking
have experienced a violation of their fundamental rights. All too often, though, instead of being
treated as victims of human rights abuses, these individuals are treated as criminals. They are
arrested, detained, and prosecuted, and then burdened with the stigma and collateral harms of
having a criminal record—all for having engaged in criminal acts that they are forced into by
their traffickers. International human rights law has recognized that treating trafficked persons as
criminals violates their fundamental human rights.* While the U.S. has taken many steps to
combat and punish human trafficking, victims of trafficking continue to face arrest, detention
and prosecution in the U.S. for crimes they were compelled to commit. The failure to take
adequate steps to prevent criminalization of trafficked persons violates the U.S.’s obligations
under the ICCPR.

In addition to preventing the criminalization of trafficking victims, the U.S. has a clear
obligation to provide an effective remedy to individuals who are improperly prosecuted and
convicted.’ Several individual states in the U.S. have taken strides toward establishing one such
remedy—Ilegislation that would allow trafficked persons who have been criminalized to vacate
their criminal convictions. Although these vacatur provisions are a good first step to establishing
an effective remedy,® they are not sufficient by themselves. The U.S. has an obligation to ensure
that, where trafficked persons are criminalized, they have access to a range of remedies—
including medical and psychological care, compensation, and public apologies—to redress the
harms that stem from the criminalization.’



l. Criminalization of trafficking victims violates the ICCPR (Articles 7 and 8)

Criminalization of victims of trafficking includes arresting, detaining, charging and
prosecuting trafficked persons for crimes associated with their trafficking, such as violating
immigration laws, working illegally, or engaging in prostitution.® Trafficked persons are more
vulnerable to arrest, detention, and prosecution based on circumstances directly related to the
trafficking; for example, “their identity documents may be forged or have been taken away from
them, and the exploitative activities in which they are or have been engaged, such as prostitution,
soliciting or begging, may be illegal in the State of destination.” These arrests typically occur as
a result of ineffective victim identification strategies and inadequate investigation and
prosecution of trafficking offenses.

In addition to the physical and psychological trauma associated with the trafficking
situation, trafficked persons endure additional mental suffering as a result of being treated like a
criminal. Furthermore, criminal convictions create enormous barriers for individuals to move
beyond the abuses of the trafficking and rebuild their lives once they finally escape from the
trafficking situation. In many cases, criminalization can reinforce many of the factors that
contribute to a vulnerability to trafficking in the first place, such as by limiting employment and
safe housing options.

While this Committee has not explicitly addressed the criminalization of trafficking
victims in its concluding observations or General Comments, the severity of the harms caused by
such criminalization requires the Committee’s attention. Human rights experts, including the
Special Rapporteur on Trafficking and the High Commissioner on Human Rights, recognize that
criminalization of trafficked persons violates their fundamental rights.'® We urge this Committee
to reinforce this recognition by clarifying that State obligations to respect, protect, and fulfil the
rights protected under the Covenant include a duty to ensure that victims of human trafficking
are not criminalized for offenses committed as a result of having been trafficked. Specifically,
States’ due diligence obligations include an obligation to take steps to identify trafficking victims
to ensure that they are not put through the criminal justice system (article 8). States further have
an obligation to refrain from arresting, detaining, prosecuting, and convicting victims of human
trafficking where such actions result in severe pain and suffering or humiliation (article 7).

A. Article 8: The right to be free from all forms of slavery

1. States’ due diligence obligations under Article 8 include the obligation to identify
trafficking victims and protect them from criminalization

Article 8 of the ICCPR specifically prohibits all forms of slavery, the slave trade, and
forced and compulsory labor,™ which includes modern forms of slavery such as human
trafficking into prostitution. The obligation to protect this right to be free from slavery includes
due diligence obligations to prevent, investigate and punish human trafficking. This Committee
has emphasized that these due diligence obligations require States not only to enact measures to
prevent trafficking and impose sanctions on the perpetrators, but also to extend protective
measures to victims of human trafficking.'? Specifically, this Committee highlights “the apparent
lack of awareness about trafficking in women and children on the part of law enforcement
officials, prosecutors and judges.”* Ineffective victim identification and inadequate investigation
and prosecution of trafficking foster continued trafficking in persons and constitute a violation of
Article 8. This Committee has consistently expressed concern regarding the insufficient



measures that States have taken “to prevent trafficking and to provide assistance and support to
the victims.”**

The Special Rapporteur on Trafficking has clarified that States have an obligation to not
only criminalize trafficking, but also refrain from acts that criminalize trafficked persons.™ In
particular, she emphasizes that “criminalization ... of victims of trafficking is incompatible with
a rights-based approach to trafficking because it inevitably compounds the harm already
experienced by trafficked persons and denies them the rights to which they are entitled.”® The
Office of the High Commissioner on Human Rights, in its Recommended Principles and
Guidelines on Human Rights and Human Trafficking has called upon States to guarantee “that
law enforcement efforts do not place trafficked persons at risk of being punished for offenses
committed as a consequence of their situation.”*’ Under the Protocol to Prevent, Suppress, and
Punish Trafficking in Persons, Especially Women and Children, States are also required to
establish comprehensive policies, programs, and measures to protect victims of trafficking from
re-victimization.'® To fully prevent re-victimization of those trafficked into prostitution under
international law, States Parties must take measures to ensure that trafficked persons are not
criminalized, but rather treated as victims of a crime.

2. The U.S.’s failure to properly identify victims violates the State’s due diligence
obligations under Article 8

While the U.S. has taken a number of steps over the past decade to improve the
investigation and prosecution of human trafficking, these efforts have done little to prevent the
criminalization of trafficked persons.

The U.S. is ranked as “Tier 1” in the Department of State’s 2012 Trafficking in Persons
Report, indicating that the government fully complies with the minimum standards for the
elimination of trafficking.'® In its fourth periodic report to this Committee, the U.S. has
explained that the Human Trafficking Prosecution Unit of the Department of Justice, in
partnership with U.S. Attorney’s Offices, prosecutes trafficking crimes discovered in agricultural
fields, sweatshops, suburban homes, brothels, escort services, bars, and strip clubs.”® In fiscal
years 2006 through 2010, these efforts resulted in the prosecution of 198 trafficking cases
involving 494 defendants.”

As discussed above, prosecution of traffickers is only one component of the State’s
obligations under Article 8; the State also has an obligation to refrain from criminalizing
trafficking victims. U.S. federal law codifies this requirement in the Victims of Trafficking and
Violence Protection Act of 2000 (TVPA). The TVPA states that victims should not be
incarcerated or otherwise penalized for unlawful acts committed as a direct result of being
trafficked? and prohibits detention of trafficking victims “in facilities inappropriate to their
status as crime victims.”? Indeed, the U.S. considers efforts to prevent inappropriate
incarceration of trafficking victims among the minimum standards for ranking states’ efforts to
eliminate trafficking in the annual Trafficking in Persons report.>*Yet, despite these international
and domestic legal obligations, the U.S. continues to arrest, detain, prosecute, and convict
trafficking victims—for crimes they are compelled to commit—at a consistently higher rate than
their traffickers. For example, in contrast to the numbers of prosecutions of traffickers, in 2010,
over 2700 individuals were arrested in New York City alone for engaging in prostitution or
prostitution-related activities, yet many arrested for such crimes are victims of trafficking.?

The U.S. Department of State has explained that one of the most common forms of
trafficking investigations is through raids on brothels by both federal and local police.” Yet, a



2009 study by UJC revealed that such raids have often resulted in arrests of the women on
prostitution charges—of the women interviewed for the UJC report, the vast majority were
victims of trafficking,?’ yet sixty percent of them had been arrested in local police raids.?®
Women who had been through such raids reported that “raids are chaotic and often traumatic
events which left them frightened and confused, with no sense of what was happening or would
happen to them.”? It was not clear to them which government agents were conducting the raid,
the only perceived purpose was to arrest and deport them, and the potential outcomes of the raid
were unknown.® The UJC report also notes that raids are an ineffective way to identify
trafficked women or liberate them from their situation. One supervisor with a national
organization providing victim services said, “Ninety percent of our [trafficking] cases are not
from raids, not even law enforcement identified.”* The U.S.’s reliance on raids effectively
deters the identification of trafficking victims and the prosecution of traffickers by instilling
within victims an inherent fear of law enforcement. Such practices also illustrate the lack of
protective measures available to trafficking victims in the U.S.; instead, the measures taken often
result in jail time for trafficking victims and a mistrust of the criminal justice system.

Although anti-trafficking training for law enforcement personnel is growing, these efforts
have not led to a reduction in the criminalization of trafficked persons. By failing to properly
identify victims of trafficking, and then detaining and charging them with crimes committed as a
result of their trafficking, the U.S. is in violation of its obligations under Article 8 of the ICCPR.

B. Article 7: The right to be free from torture or cruel, inhuman, or deqrading
treatment or punishment

When victims of trafficking are criminalized, their right to be free from cruel, inhuman or
degrading treatment or punishment (CIDT) under Article 7 of the Covenant is also violated.*?
This Committee has explained that Article 7 protects both the dignity and the physical and
mental integrity of the individual.®® While neither Article 7 of the ICCPR nor Article 16 of the
Convention against Torture®* explicitly define CIDT, CIDT is generally considered to consist of
an act committed by a public official—which includes police, judges, and district attorneys—that
causes severe pain or suffering (for “cruel and inhuman treatment”) or is aimed at humiliating
the victim (for “degrading treatment™).® In contrast to torture, the Committee against Torture
has clarified that CIDT does not require that the act be committed with intent for a specific
purpose,* and the former Special Rapporteur on Torture has explained that it is sufficient for the
act to have been negligently inflicted.>’

This Committee has expressly noted that prohibitions of CIDT include acts that cause not
only physical pain, but also mental suffering.?® While there are no clear criteria for measuring
the severity of physical or mental pain and suffering that constitutes cruel and inhuman
treatment, international human rights bodies tend to rely on both objective and subjective factors
in making this determination. Objective factors can include the duration of the conduct, the
physical and mental effects of the conduct, and the manner and execution of the conduct, while
subjective factors might include the victim’s sex, gender identity, age, and state of health.*® The
Inter-American Court decision in Miguel Castro-Castro Prison v. Peru exemplifies how
subjective factors may be used in determining whether the abuses in question constitute CIDT. In
that case, female detainees, some of whom were pregnant, were stripped and subjected to
physical and psychological abuse.*® The Inter-American Court found that this treatment,
including forcing female detainees to remained naked in front of male guards, would result in
“serious psychological and moral suffering” and therefore constituted CIDT.*



1. The harms suffered by trafficked persons who are criminalized constitute CIDT
and violate the U.S.’s obligations under Article 7

Criminalized victims of trafficking suffer an array of harms during arrest, detention, and
prosecution, and as a result of their criminal convictions, that amount to CIDT. These harms are
exacerbated when the psychological and physical health of trafficking victims is taken into
consideration. Survivors of trafficking commonly exhibit symptoms of post-traumatic stress
disorder, depression, and anxiety, and they may also suffer from malnutrition, exhaustion and a
compromised immune system, as a result of denials of food and sleep during their exploitation. *
Health status is a subjective factor that should be taken into consideration when determining
whether the harms suffered as a result of criminalization amount to CIDT.

Putting trafficking victims through the humiliating and often traumatic arrest process
constitutes CIDT. During an arrest for prostitution, law enforcement personnel frequently expose
persons engaged in prostitution—many of whom are trafficking victims—to inappropriate police
conduct, including lewd comments, making the arrested individuals “remain naked or unclothed
in front of various officers for extended periods of time,” propositioning the arrested individuals,
or requesting sex in exchange for not arresting them.*® This police treatment during arrest is
analogous to the treatment the female detainees in Miguel Castro-Castro Prison suffered, and
similarly rises to the level of CIDT.

In addition, survivors of trafficking suffer abuses amounting to CIDT when law
enforcement officials place them in closed shelters, rehabilitation centers or other welfare
facilities in conditions akin to detention, sometimes for extended periods.** Confining trafficking
victims to detention-like facilities inflicts emotional suffering because detention-like conditions
can cause the trafficking victim to re-experience his or her sense of confinement when under the
trafficker’s control, resulting in psychological stress tantamount to severe mental harm.*

Trafficking victims not only face harms from arrest and detention, but also suffer the
long-term consequences of having a criminal record after they escape from the trafficking
situation. A criminal record, particularly for engaging in prostitution—itself a highly stigmatized
activity—carries significant stigma and results in mental suffering. Criminal records can impede
a trafficking survivor’s ability to apply for certain types of housing and pursue educational and
employment goals, which can exacerbate the difficulties faced in trying to move beyond the
trafficking situation. For example, G.M., a survivor of human trafficking, was fired from her
position as a home health care attendant when the Department of Health carried out a
background check and discovered her criminal record, leading to embarrassment, humiliation,
and financial hardship.*® Additionally, victims with criminal records may be haunted by the fear
that their criminal record could expose their past to family and friends.*’ This fear of exposure
can result in psychological suffering and continued feelings of humiliation.

The harms of criminalization amount to CIDT because they are the result of being
arrested and prosecuted, acts committed by state actors; the harms were negligently inflicted
because the state actors did not exercise due diligence in identifying the victim as a trafficked
person; and the act results in both humiliation (a form of degrading treatment) and severe mental
suffering (a form of cruel and inhuman treatment).
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RECOMMENDED QUESTION:
What steps is the United States taking to ensure that survivors of trafficking are not
criminalized, but rather recognized as crime victims?



1. Trafficking victims who have been criminalized have the right to an effective
remedy (Article 2 in conjunction with Articles 7 & 8)

A. Article 2.3: The right to an effective remedy

As demonstrated above, criminalization of trafficking victims is a violation of the human
rights guaranteed under Articles 7 and 8 of the ICCPR. Article 2.3 of the ICCPR requires States
Parties to provide an effective remedy to individuals whose substantive rights under the ICCPR
have been violated.*® General Comment No. 31 explains that remedies can include restitution,
rehabilitation, compensation, as well as bringing the perpetrators of violence to justice.*” This
Committee has recognized that States Parties have an obligation to provide effective remedies
specifically for victims of trafficking, including offering compensation and rehabilitative
services,”® and providing “adequate access for victims to lawyers and interpreters, health care
and counseling, and to other forms of assistance and support....”>

Where the State has further victimized the trafficked person by treating her or him as a
criminal, the obligation to remedy the harm of trafficking must respond to the distinctive harms
of the criminalization. Secondary sources of international law have thus set forth several specific
actions that States Parties must take to effectively remedy the violations criminalized trafficking
victims experience:

Trafficked persons should not be prosecuted and convictions should be
vacated. States Parties must not prosecute crimes that were committed as a result
of being trafficked, and in the event that survivors are convicted of crimes related
to the trafficking, they must be able to vacate such convictions.’* The Special
Rapporteur on Trafficking has clarified that States should not prosecute any crime
that was committed as a result of being trafficked, and should allow convicted
survivors to vacate any such convictions, including convictions for “sex crimes,
begging, working or immigration violations.”®® Her recommendation is thus not
limited to arrests related to prostitution, but includes all crimes committed as a
result of being a victim of trafficking.

Proper training to prevent recurrence. States must prevent recurrence of the
violation,* including training law enforcement to recognize victims.>> The
Special Rapporteur on Trafficking has recognized that “criminalization is tied to a
failure of the State to identify the victim correctly...”®® Therefore, a fully
effective remedy for criminalization would ensure that state and federal law
enforcement agencies are properly trained to identify victims and to recognize
which populations are at a high risk for trafficking, so that criminalization is less
likely to occur. The Special Rapporteur on Trafficking suggests that States
employ the identification tools developed by the International Labor
Organization, the International Organization for Migration, and the United
Nations Office on Drugs and Crime to better identify trafficked persons from the
beginning.”’

Medical and psychological care and compensation. States must provide
medical and psychological care and social services to survivors,®® or offer



compensation for expenses incurred by accessing these services to remedy the
mental harms resulting from criminalization.>® As discussed above, trafficking
survivors may suffer severe psychological harm as a result of their interaction
with the police and the criminalization they endure. To remedy the mental
suffering survivors endure, both the Special Rapporteur on Trafficking and the
U.N. General Assembly’s Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights
Law (Principles and Guidelines) have stated that remedies should include funding
for medical and psychological care,® and compensation for any economically-
assessable physical or mental harm and moral damage.®

Public Apology. States Parties must offer measures of “satisfaction.”®® The
Principles and Guidelines explain that the remedy of “satisfaction” may consist of
a public apology or judicial declaration acknowledging the violations of the
survivor’s rights and accepting responsibility.®* This symbolic remedy is
particularly appropriate in the context of criminalization, as it calls upon police
departments, prosecutors, and judges to apologize for their failure to treat
survivors of trafficking as crime victims, not as criminals.

1. Several U.S. states have enacted key legislation to remedy the harms of
criminalization

The U.S. has taken great strides to try to remedy the violations trafficking survivors
experience, primarily by investigating and prosecuting perpetrators,® providing immigration
relief to survivors from other countries,® and supporting emergency services for victims.*®
Within federal law, two key statutes provide rehabilitative services to victims of trafficking. The
TVPA supports trafficking victims within the U.S. through grants for victim services, including
emergency aid and employment assistance,®” and provides immigration relief.?® Similarly, the
Violence Against Women Act (VAWA) supports victims of trafficking through grants to relief
service agencies, such as funding shelters for child victims.®® However, none of these federal
measures explicitly remedy the wrong of criminalization of trafficking victims.

To address this gap in relief, some U.S. states have enacted statutes to treat survivors of
trafficking as victims of crimes—not as criminals. The first such statute was New York’s
Criminal Procedure Law § 440.10, enacted in 2010, which allows trafficking victims to vacate
prior prostitution-related convictions if the acts were committed as a result of having been
trafficked.”® As mentioned above, in 2010, “over 2,700 people were arrested and prosecuted in
New York City Criminal Courts for engaging in prostitution-related activity,” and many of the
individuals arrested are victims of trafficking.”* Thus far, sixteen trafficking survivors have been
able to have their convictions vacated under the new law,’ but the New York statute has the
potential to help thousands of trafficking survivors who were not properly identified as victims
of crimes when they entered the criminal justice system. Because a criminal record can severely
reduce employment opportunities, cause immigration consequences, and affect one’s ability to
obtain public benefits, the ability to vacate one’s criminal convictions can have an immediate
impact on a survivor’s wellbeing.”® Vacating convictions that were a result of being trafficked
can also have remedial psychological effects, as the judge’s order to vacate the prior judgments
may be the first time the survivor is recognized and treated as a crime victim, rather than a
criminal. Overall, the New York law is a key measure at the state level to help rehabilitate



trafficking survivors by putting them in as close a position as possible to their situation before
the trafficking.

Moreover, there is an emerging trend in state legislation to vacate convictions imposed as
a result of trafficking. Laws similar to New York’s were passed in Nevada, ® Illinois,” and
Maryland,”® all within a year of the New York law; and Vermont,”” Hawaii,”® and Washington’
have also recently included vacatur provisions for trafficking survivors within their state law.
This state-level movement signifies a growing consensus that those forced to perform acts
against their will should not also be forced to suffer the harmful consequences for those offenses
in the form of a criminal record.

2. A wider range of remedies is necessary to ensure effective redress of the harms
of criminalization

State vacatur laws are a crucial first step to remedying the effects of criminalization on
survivors of trafficking. However, additional remedies are essential to fully redress the wrongs
criminalized trafficking survivors have experienced due to the State’s violations. To fulfill the
U.S.” obligations under international law, remedies must be available to trafficking survivors
nation-wide and include: not prosecuting victims of trafficking and enacting laws in all states
that enable them to vacate trafficking-related convictions; offering a public apology or another
symbolic reparation to those criminalized; training law enforcement to better identify trafficking
victims to ensure that future survivors are not criminalized; and providing psychological services
to those survivors who were misidentified and mistreated in the criminal justice system.

Furthermore, existing state vacatur laws still fall short of the State’s obligation not to
prosecute crimes that were committed as a result of being trafficked insofar as the vacatur laws
thus far only explicitly allow vacating prostitution-related convictions. This limited relief is
contrary to the Special Rapporteur on Trafficking’s statement that States should not prosecute
any crime that was committed as a result of being trafficked. To truly remedy the effect of
criminalization of trafficking victims, state statutes to vacate prior criminal convictions should
allow judges to vacate all past convictions for acts committed as a result of being trafficked.

RECOMMENDED QUESTION:

Recognizing the remedies that some U.S. states have taken to address
criminalization, what steps has the government taken to ensure that all survivors of
trafficking who have been criminalized have access to effective remedies?

The IWHRC, Legal Aid Society, and The Sex Workers Project at the UJC call upon the
Committee to include these questions in its list of issues to be used when reviewing the U.S.’s
compliance with the Covenant. Criminalized victims of trafficking endure a double violation of
their fundamental rights under the Covenant: by being subjected to human trafficking in the first
place and subsequently when the State arrests, detains, and prosecutes them for acts they were
compelled to commit. The State Party must be called to account for these violations of the
ICCPR to prevent continued re-victimization of survivors of human trafficking, and must ensure
that such individuals have access to an effective remedy to redress these harms.



We hope that the information provided in this letter will be useful to the Task Force in
drafting the list of issues to be raised with the Government during its periodic review. Please do
not hesitate to contact us via phone (718-340-4602) or email (suzannah.phillips@law.cuny.edu)
should you have any questions.

Sincerely,

International Women’s Human Rights Clinic
CUNY Law School

Cynthia Soohoo, Director

Suzannah Phillips, Clinic Fellow

Student Attorneys:
Carrie Coates
Christine Ortiz
Lisa Rast

Jaclyn Sheltry

Traffic Victims Legal Defense and Advocacy Project
The Legal Aid Society
Kate Mogulescu, Project Director

The Sex Workers Project

Urban Justice Center

Sienna Baskin, Project Co-Director
Melissa Broudo, Staff Attorney

! The International Women’s Human Rights Clinic at CUNY Law School works with domestic and international
partners to advance and ensure women’s human rights, including equality and non-discrimination, sexual and
reproductive rights, economic and social rights, and freedom from violence.

% The Legal Aid Society is the nation's oldest and largest not-for-profit legal services organization, and represents
low-income individuals and families across a variety of civil, criminal and juvenile rights matters, while also
pursuing legal reform. The Society provides comprehensive legal services and handles more than 300,000 cases and
legal matters annually.

® The Urban Justice Center serves New York City's most vulnerable residents through a combination of direct legal
service, systemic advocacy, community education, and political organizing. The Sex Workers Project provides
client-centered legal and social services to individuals who engage in sex work, regardless of whether they do so by
choice, circumstance, or coercion. One of the first programs in the nation to assist survivors of human trafficking,
the Sex Workers Project has pioneered an approach to service grounded in human rights, harm reduction, and in the
real life experiences of our clients.
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