
 

 

February 15, 2013 

 

Members of the United Nations Human Rights Committee 

Office of the United Nations High Commissioner for Human 

Rights (OHCHR) Palais Wilson 

52 rue des Pâquis 

CH-1201 Geneva, Switzerland 

 

Re: Review of Peru 

 

Dear Committee members: 

 

This memorandum, submitted to the United Nations Human Rights 

Committee (“the Committee”), ahead of its upcoming review of Peru, 

highlights areas of concern that Human Rights Watch hopes will inform 

the Committee’s consideration of the Peruvian government’s 

compliance with the International Convention on Civil and Political 

Rights (“ICCPR”).  

 

This submission is based on Human Rights Watch’s report, “I Want to Be 

a Citizen Just Like Any Other: Barriers to Political Participation for People 

with Disabilities in Peru,” released in May 2012,
i
 and ongoing monitoring 

of the human rights situation of people with disabilities and people with 

addiction in Peru. 

 

It discusses violations of the rights of people with disabilities and people 

with addiction in Peru that are inconsistent with Articles 2, 7, 9, 10, 23, 

24, 25 and 26 of the ICCPR. In particular, this submission focuses on 

issues outlined by the Committee in its List of Issues, including 

restrictions placed by Peru on the civil and political rights of persons 

with disabilities, particularly on the right to vote and the right to marry. 

 

In your upcoming Committee review of Peru, we urge you to question 

the government about the following key issues: 

1. Equality and non-discrimination: denial of civil and political rights 

through judicial interdiction (Arts. 2, 25, 26);  

2. Denial of the right to marry (Art. 23);  

3. Gaps in ensuring everyone enjoys the right to nationality and the 

right to a name (Art. 24); 

4. Denial of the right to vote and related adverse consequences; 

registering stigmatizing information (Arts. 2, 25, 26); 
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5. De facto disenfranchisement of people with disabilities in institutions (Arts. 2, 25, 

26); 

6. Arbitrary detention and forced treatment of people with addiction (Arts. 7, 9, 10). 

 

 

Equality and Non-discrimination: denial of civil and political rights of persons with 

disabilities through judicial interdiction (Articles 2, 25, 26)  

 

Peru was among the first countries in the world to become party to the Convention on 

the Rights of Persons with Disabilities (CRPD) in 2008, signifying its commitment to 

ensure equal rights for all persons with disabilities. Peru has also inscribed disability 

rights protections in a wide range of domestic laws and public policies. Peru’s 2012 

General Law on Persons with Disabilities (Law No. 29973) is intended to update 

domestic law to bring it into compliance with the CRPD, and guarantees people with 

disabilities equal recognition under the law, including the right to legal capacity in all 

aspects of life on equal conditions as others; the right to marry; and the right to vote 

and participate in public life.
ii
  However, other laws and policies still in place in Peru may 

prevent people with disabilities – especially people with intellectual and psychosocial 

disabilities
iii

 -- from exercising fundamental legal rights.  

 

Peru’s legislation – its Constitution and Civil Code -- permit the suspension of civil rights 

in cases of judicial interdiction,
iv

 a legal process by which a judge declares a person 

either absolutely or partially incompetent to take care of one’s self and property and 

appoints a legal representative to act on his or her behalf.  Under Peru’s Civil Code, 

people with certain disabilities may be subject to interdiction, and thus denied the right 

to exercise their civil rights.  These include people who are “deprived of discernment”, 

considered as “absolutely incapable”;
v
 and people with intellectual disabilities and 

“those who suffer mental deterioration that prevents them from expressing their free 

will,” who are considered “relatively incapable.”
vi

 Under article 45 of the Civil Code, 

“legal representatives of the incapable exercise their civil rights.”
vii

 

 

Human Rights Watch spoke with several people with disabilities who had been 

interdicted or were at risk of interdiction. In the absence of a mechanism for supported 

decision-making, their families sought interdiction because under Peruvian law, they 

perceived this to be the only way to protect them and their property or legal interests, 

including their right to pension or social security benefits.
viii

  After being interdicted, 

individuals cannot sign documents on their own behalf, and the National Registry for 

Identification and Civil Status (RegistroNacional de Identificación y Estado Civil, or 

“RENIEC”) cannot issue voting assignments to them.
ix
 

 

The process of interdiction in the Constitution and in the Peruvian Civil Code is 

incompatible with the government’s obligations under Articles 2, 25 and 26 of the ICCPR 

because it strips people of fundamental rights to political participation based on 

disability status. Indeed, the UN Committee on the Rights of Persons with Disabilities 



has recommended that Peru abolish judicial interdiction because it is incompatible with 

Article 12 of the CRPD (which states that people with disabilities “enjoy legal capacity on 

an equal basis with others in all aspects of life”) and raised concerns about the lack of 

legal remedies and safeguards in place to revoke guardianship decisions.
x

 The 

Organization of American States’ Committee for the Elimination of all Forms of 

Discrimination against Persons with Disabilities has also declared that interdiction is 

incompatible with article 12 of the CRPD and called on states to ensure the recognition 

of legal capacity of all persons, including taking immediate measures to replace 

interdiction and related practices with supported decision-making, and ensuring that no 

new cases of interdiction are approved.
xi
 

 

Law No. 29973 takes important steps toward ensuring equal rights for people with 

disabilities, including by abolishing Civil Code provisions permitting interdiction and 

barring the right to marry of people with multisensory disabilities who cannot express 

their will in an “indubitable manner,”
xii

 and requiring the formation of a commission to 

review the Civil Code to recommend revisions required for its compliance with the 

CRPD.
xiii

 

 

Human Rights Watch urges the Committee to question the government of Peru 

regarding steps it has taken to protect the rights to equality and nondiscrimination of 

people with disabilities, including by: 

• Reforming the law on legal capacity to create a system in which all people with 

disabilities are supported in making decisions rather than placed under 

guardianship where other persons exercise rights on their behalf, including by 

amending Civil Code provisions 43 and 44 so that judicial interdiction resulting in 

deprivation of legal capacity cannot take place on the basis of a disability; 

• Taking immediate measures to ensure that the legal system does not permit 

approval of new cases of interdiction based on disability. 

 

The right to marry (Article 23) 

 

Law No. 29973, the General Law on Persons with Disabilities, establishes that people 

with disabilities have the right to marry, and abolishes Civil Code provisions that 

permitted interdiction and barred people with multisensory disabilities who cannot 

express their will in an “indubitable manner” from marrying.
xiv

 Peru’s Civil Code 

however still includes additional provisions depriving people with disabilities from 

entering into marriage. 

 

Peru’s Civil Code Section 241 bars people with chronic, contagious diseases that are 

hereditary or diseases related to vice that are dangerous to offspring
xv

 (los 

queadolecieren de enfermedadcrónica, contagiosa y transmisibleporherencia, o de 

vicioqueconstituyapeligropara la prole) and with chronic mental illness from marrying. 
xvi

   These restrictions may be imposed without judicial interdiction. 

 



Human Rights Watch urges the Committee to question the government of Peru 

regarding steps it has taken to protect the right to marry for people with disabilities, 

including by: 

• Reforming Civil Code provision 241 to ensure that all persons with disabilities 

enjoy the right to marry on an equal basis with others. 

 

Gaps in ensuring everyone enjoys the right to nationality and the right to a name 

(Article 24) 

 

Article 2 of Peru’s Constitution recognizes that every person has the right to his or her 

identity and nationality, and to equality before the law.
xvii

 RENIEC and the Public 

Ombudsman’s office have undertaken national campaigns since 2004 to protect the 

rights to identity and citizenship of people with disabilities (among other marginalized 

populations), including by providing identity cards free of charge.  Despite these 

campaigns, some people with disabilities, especially those living in rural areas and 

people living long-term in institutions, remain without identity cards, effectively making 

them unable to exercise their rights as citizens.   

 

Human Rights Watch’s research found that there appears to be no system to address 

the situation of some people with disabilities who arrived in institutions without identity 

cards, are effectively abandoned by anyone who knows them, and are unable to 

communicate to the staff what their name is, or if they have one. Hence staff may 

identify such patients with the initials “N.N.” (no name) until they give them names.
xviii

 

In some situations this may last for years.
xix

 

 

A 2005 report by the Public Ombudsman identified a “considerable number” of 

residents in psychiatric institutions who did not have names and identity documents, 

and urged mental health facilities to take measures to identify the unknown patients 

and to issue identity cards to all people in institutions.
xx

  In 2011, the Ministry of Health 

and RENIEC issued identity cards to more than 100 people with disabilities 

institutionalized in Lima.
xxi

  However, according to RENIEC, many people in institutions 

across Peru still remain undocumented.
xxii

 

 

The UN Committee on the Rights of Persons with Disabilities, in its April 2012 concluding 

observations, called on the government of Peru to “promptly initiate programmes in 

order to provide identity documents to persons with disabilities, including in rural areas 

and in long-term institutional settings, and to collect complete and accurate data on 

people with disabilities in institutions who are currently undocumented and/or do not 

enjoy their right to a name.”
xxiii

 

 

We urge the Committee to question the government of Peru regarding steps it has taken: 

• to provide identity documents to people with disabilities, including in rural areas 

and in institutions; 



• to collect complete, accurate data on people with disabilities in institutions who 

are undocumented, including the number and current location of such persons. 

 

Denial of the right to vote and related adverse consequences; registering stigmatizing 

information (Articles2, 25, 26) 

 

RENIEC is charged with issuing national identity cards, which serve, among other things, 

as the sole document that individuals are required to produce in order to exercise the 

right to vote.
xxiv

RENIEC’s organic law and regulations further establish that in order for 

the national identity card to have legal effect, it must show proof that the holder of the 

card voted in the last elections in which they were obligated to vote or, absent such 

proof, proof of dispensation from voting.
xxv

 

 

A person who fails to vote and does not have a valid dispensation may be fined and in 

addition may face “civil death,” that is they are not allowed to engage in civil, 

commercial, administrative and judicial transactions.
xxvi

  Public registrars, notaries, and 

others are subject to criminal sanctions, including fines and potential imprisonment, for 

failure to require presentation of an identity card with proof of having voted or 

dispensation from voting, when such proof is required by law.
xxvii

  Lack of an identity 

card restricts not only the right to vote, but also the ability to do other things like open a 

bank account, access the health care system, get married, travel, own or inherit 

property, gain employment, or sign official documents on behalf of dependent children. 

It also affects access to social security benefits.
xxviii

 

 

In 2006, Congress passed legislation that effectively nullified the RENIEC regulation that 

required proof of having voted or dispensation from voting on the identity card in order 

to carry out specified functions, including to sign a contract, appear in administrative or 

judicial proceedings, obtain a passport, and enroll in a social security or social welfare 

scheme.
xxix

 There is some legal debate, however, regarding whether the 2006 legislation 

abolished the restrictions in RENIEC’s organic law and sanctions in the election law.
xxx

 

This lack of clarity means that many public and private employees, including public 

registrars, notaries, and bank staff, continue to require presentation of an identity card 

with proof of voting to carry out their tasks. 

 

Prior to a change in policy in October 2011, Peruvian authorities actively excluded over 

23,000 persons with intellectual and psychosocial disabilities from the voter registry, 

based on RENIEC policies in place between 2001 and 2011 that denied voting rights to 

people with such disabilities, notwithstanding that they had not been judicially 

interdicted.
xxxi

Government officials claimed that expunging the names of people with 

disabilities from the voter registry would prevent voters with disabilities from being 

penalized for non-participation, since voting is compulsory for all Peruvians between age 

18 and 70.
xxxii

The Ombudsman’s office concluded that this exclusion was illegal, and 

along with disability rights advocates, pressed RENIEC to reverse the policy. In 



November 2010, RENIEC acknowledged that it excluded over 20,000 persons with 

intellectual or psychosocial disabilities from the voter registry.
xxxiii

 

 

On December 2, 2010, RENIEC notified the Public Ombudsman that it would permit 

people with disabilities to re-register.
xxxiv

  But the voter registry closed on December 

11,
xxxv

 and with limited time and poor communication about this decision, fewer than 60 

people with disabilities were added back to the registry before the election.As a result, 

thousands of people with disabilities were not registered to vote in the national 

elections in April and June 2011. 

 

Peruvian law permits the inclusion on the identity card, on a voluntary basis, of 

information that the person identified has a permanent disability.
xxxvi

 Many people with 

disabilities told Human Rights Watch that they preferred not to include information on 

their disability on their identity card, out of concern that doing so will subject them to 

discrimination based on their disability. This choice is not always respected, however. 

Human Rights Watch’s research documented at least five cases in which RENIEC 

employees included the information despite explicit requests by people with disabilities 

or their family members that this information should not be displayed on the face of the 

identity card.
xxxvii

 

 

RENIEC issued a resolution on October 10, 2011 that nullified policies excluding people 

with certain mental and intellectual disabilities from the electoral rolls, made clear that 

inclusion of information on disability is voluntary, and pledged to issue voting group 

assignments to people with psychosocial or intellectual disabilities who had been 

excluded from the rolls. RENIEC also pledged to work with relevant government 

agencies to promptly address this situation.
xxxviii

 The resolution does not address judicial 

interdiction, meaning that people with disabilities who have been judicially interdicted 

can still be denied the right to vote. 

 

Human Rights Watch urges the Committee to question the government of Peru about 

steps it has taken: 

• to ensure that deprivation of the right to vote does not impair the right to marry 

or capacity to engage in civil, commercial, administrative, and judicial 

transactions; 

• to restore voting rights to all people with disabilities who are excluded from the 

national voter registry, including people with disabilities subject to interdiction; 

• to reach out to vulnerable individuals and protect people with disabilities from 

such violations in the future (including training of all relevant government staff 

and volunteers). 

 

De facto disenfranchisement of persons in institutions (Articles 2, 25, 26) 

 

People in institutions have not been able to exercise the right to vote because they lack 

identity documents or because they have been excluded from the voter registry, as 



described above. People in institutions have also routinely been prevented from 

exercising their right to vote when institution directors or staff did not permit them to 

leave the institution to vote or consider them incapable of voting. There is no system or 

procedure to facilitate his or her right to vote.
xxxix

 

 

For example, in Hospital Victor Larco Herrera, Peru’s largest psychiatric hospital, staff 

told Human Rights Watch that none of the 472 permanent residents with intellectual or 

psychosocial disabilities had voted in the recent elections.
xl
 Besides, Human Rights 

Watch found that not all residents have an identity card, and as such they were unable 

to vote.
xli

 The director of Hospital HermilioValdizán, a privately-run psychiatric hospital 

in Lima, told Human Rights Watch that of its 160 residents, about 10 voted in the 2011 

election.
xlii

 Another staff member at the hospital confirmed that the 40 permanent 

residents in the facility (who were abandoned there or did not have any known family 

ties) had identity cards with the observation “discapacidad mental” (“mental disability”) 

and no voting group assignment.
xliii

 

 

One of the key challenges in implementing the CRPD is the perspective among mental 

health professionals and lawyers alike that the right to political participation should be 

qualified for people with disabilities on the basis of competency.
xliv

 Another barrier to 

exercising the right to political participation for people living in institutions is that there 

is no system or procedure to facilitate their right to vote.
xlv

 By law, people are assigned 

polling stations according to the address indicated on their identity cards and must vote 

at these locations.
xlvi

 

 

Staff at Hospital HermilloValdizán and Hospital Larco Herrera explained that most 

residents are not permitted to leave the premises to visit the polling site.
xlvii

 Some 

residents cannot physically vote without significant support.  The Peruvian government 

has not developed any program targeted at people with psychosocial or intellectual 

disabilities to facilitate their exercise of the right to vote, and does not provide training 

on how to vote, provide information on political participation or make the necessary 

accommodations to support the exercise of this right, such as facilitating someone to 

accompany a person to the polling station.
xlviii

 

 

To comply with its October 2011 resolution, RENIEC has begun to issue identity cards to 

people living in institutions that include voting group assignments to qualify them to 

vote in the next election.
xlix

 People who have been judicially interdicted, however, 

remain ineligible to vote.   

 

Human Rights Watch urges the Committee to question the government of Peru about 

steps it has taken to ensure the right to vote of people with disabilities in institutions, 

including to ensure that they will be physically permitted to go to assigned polling 

stations and have the support required to do so, and to permit alternative options (such 

as mobile voting stations or electronic voting). 

 



Arbitrary detention and forced treatment of people with addiction (Articles 7, 9, 10) 

 

In June 2012, the government approved Law No. 29889, which amends article 11 of the 

General Health Law, Law No. 26842, to permit family members to authorize treatment 

and involuntary detention of “persons with addictions” without the informed consent of 

the person involved, in cases where a medical committee has determined that the 

person’s “capacity for judgment is affected.”  In such cases, involuntary detention is 

subject to periodic review by health professionals.
l
 

 

Law No. 29889 adds to existing law permitting involuntary detention for treatment of 

drug or alcohol addiction. Peru’s Civil Code permits family members of people who are 

dependent on drugs or alcohol -- and in some cases the government -- to seek their 

judicial interdiction.
li
 Legal guardians of those interdicted can "volunteer" their 

admission for drug or alcohol treatment and rehabilitation without their consultation or 

consent. 

 

Human Rights Watch is concerned that Law No. 29889 and its regulation would permit 

involuntary detention of people with addiction for treatment in an overly broad set of 

circumstances that threaten rights to liberty, security, and freedom from torture and ill-

treatment. 

 

Requiring the determination that a person’s “capacity for judgment is affected” in Law 

No. 29889 as a basis to justify detention without consent for addiction treatment is 

imprecise and susceptible to abuse. It also contributes to the perception that people 

who use drugs generally lack capacity for judgment or to consent to treatment and 

undermines relevant legal safeguards regarding competence to make treatment 

decisions, and widens the scope of potential abuse. 

 

In the case of people who use drugs, drug dependence treatment is a form of medical 

care, and therefore should comply with the same standards as other forms of health 

care. Under international law, people dependent on drugs have the right to access 

medically appropriate, effective drug dependence treatment, tailored to their individual 

needs and the nature of their dependence. International human rights standards further 

require that drug dependence treatment be based on free and informed consent (which 

includes the right to refuse or withdraw from treatment), be scientifically and medically 

appropriate and of good quality, culturally and ethically acceptable, and respect 

fundamental rights to health, privacy and bodily integrity, liberty, and due process.  

 

The UNODC and WHO in their guidelines to states, “Principles of Drug Dependence 

Treatment” state that “only in exceptional crisis situations of high risk to self or others, 

compulsory treatment should be mandated for specific conditions and periods of time 

as specified by the law.”
lii

  Compulsory treatment should also comply with the 

requirements that it be scientifically and medically appropriate, and with independent 

oversight. 



 

Human Rights Watch believes that forcible detention may constitute arbitrary detention, 

in violation of international human rights standards, even if it has a lawful basis 

provided by Peruvian law. Under article 9 of the ICCPR, detention may be “arbitrary” 

even if it is in accordance with the law, but is random, capricious or disproportionate, 

that is, not reasonable or necessary given the circumstances of the case. The State party 

concerned has the burden to show that such factors exist in a particular case.
liii

 

 

According to the UN Special Rapporteur on Torture, involuntary detention that is 

unnecessary or inappropriate may amount to torture or ill-treatment,
liv

 and compulsory 

treatment of an intrusive and irreversible nature, such as neuroleptic drugs and other 

mind-altering drugs, without the informed consent of the individual may constitute 

torture or ill-treatment if it lacks a therapeutic purpose, or is aimed at correcting or 

alleviating a disability.
lv

 

 

The CRPD provides further protection concerning deprivations of liberty to persons with 

disabilities.
lvi

   It not only forbids arbitrary detention but also states “that the existence 

of a disability shall in no case justify a deprivation of liberty."
lvii

There should therefore 

be some basis, one that does not discriminate based on disability, underlying the 

deprivation of liberty. For states that, like Peru, have ratified both the CRPD and ICCPR, 

Article 9 should be applied together with the safeguards against detention in the CRPD, 

under the doctrine that the combined effect of any treaties or domestic norms should 

be interpreted so as to offer the greatest protection to the individual.
lviii

 

 

Human Rights Watch urges the Committee to question the government of Peru on the 

status of Law No. 29889 and related mental health laws and regulations, and on efforts 

to ensure that they comply with Articles 7, 9 and 10 of the ICCPR. 

 

We hope you will find the comments in this letter useful and would welcome an 

opportunity to discuss them further with you. Thank you for your attention to our 

concerns, and with best wishes for a productive session.     

 

Sincerely, 

 

 
Rebecca A. Schleifer, JD, MPH                             Shantha Rau Barriga 

Advocacy Director                                                  Senior Advocate/Researcher  

Health and Human Rights Division                      Disability Rights    
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