NORTHERN

IRELAND
HUMAN
RIGHTS

COMMISSION




Northern Ireland Human Rights Commission

Submission to the United Nations
Committee on the Elimination of Racial Discrimination

Parallel Report on the 18™ and 19" Periodic Reports
of the United Kingdom under the International Convention on the
Elimination of All Forms of Racial Discrimination

May 2011

Northern Ireland Human Rights Commission
Temple Court, 39 North Street
Belfast BT1 INA

NORTHERN 0243
Tel: (028) 9024 3987
IRELAND ‘ Fax: (028) 9024 7844
H U M A N Textphone: (028) 9024 9066
SMS Text: 07786 202075
RI G H T S ‘ Email: information@nihrc.org

Online: nihrc.org W twitter.com/nihtc

COMMISSION : facebook.com/nihrc B youtube,com/nihre
o OHCHR REGISTRY

73 MR 2en

Recipicnts 1 boF Dy

---------------------

b




CONTENTS

Introduction
The Northern Ireland Human Rights Commission
Constitutional framework for implementation
The monitoring process '

Article 1(1): Definitions of discrimination
- Data collection and self-identification
Sectarianism in Northern Ireland
Article 1(2): Distinctions between citizens and non-citizens
Legislative Framework
Access to social protection
Access to publicly funded medical care
Civil Service nationality requirements
Additional migrant tax
Article 1(4): Special measures
Police recruitment

Article 2(1)(a)(c): States themselves shall not diseriminate
Immigration ‘Ministerial Authorisations’
Racial profiling

Article 2(1)(a)(d): States shall prohibit diserimination
Single Equality Bill
Bill of Rights for Northern Ireland
Independent institutions '

Article 3: Prohibition of racial segregation
Segregation in housing

Article 4: Prohibition of incitement
Legislative framework in Northern Ireland

Article 5(a): Right to equal treatment before the courts
Use of minority languages in legal proceedings
Article 5(b): Security and protection against harm
Violence by non-state actors
Article 5(e): Economie, social and cultural rights
The right to housing: Irish Travellers
The right to education

Article 6: Judicial protection and remedies
Effectiveness of ‘hate crimes’ legislation

Article7: Combating prejudice, promoting tolerance and understanding

Hostility faced by Irish Travellers
Strategic and legislative framework: ‘Good Relations’

Paragraphs

-2
8

AV T WS Tyt
1

10-16
17-23 ©

2426
27-32
33.35
36-37
38-40
41-44
45-47
48-58
59-63

64-63
66-68

69-72
73-79

80-82
83-86
87-92
93-95

96-100

101-104
105-108



INTRODUCTION

_1 ' The Northern Ireland Human Rights Commission

1. The Northern Ireland Human Rights Commission (the Commission) is the national human
rights institution (NHRI) for Northern Ireland. It was created in 1999 by the United
Kingdom Parliament through the Northern Ireland Act 1998, pursuant to the Belfast (Good
Friday) Agreement of 1998,! The Commission is accredited with ‘A’ status by the
International Co-ordinating Committee of National Institutions for the Protectlon and
Promotion of Human Rights (the ICC)

2. Inallits work, the Commission bases its positions on the full range of international human
rights standards, including treaty obligations in the United Nations (UN) and regional
systems and standards developed by the human rights bodies. The Commission engages
with the supervisory bodies for all major treatics, and the present parallel report is its
second for an examination of the UK under the International Convention on the
Elimination of all forms of Racial Discrimination (ICERD). At the outset, the _
Commission expresses its appreciation of the many recommendations by the Committee
on the Elimination of Racial Discrimination (CERD) that States Parties should establish
NHRISs subject to ICC accreditation. :

Constitutional framework for implementation

3. The Belfast (Good Frrday) Agreement 1998 introduced major changes to the governance
“of Northern Ireland, designed to help resclve the long-running conflict over its

constitutional status by, inter alia, providing a framework for the sharing of executive
power between the two largest ethnic communities, the British unionist, mainly Protestant,
majority and the Irish natlonaltst mainly Catholic, minority. The Agreement followed
multiparty negot1at10ns ? and was endorsed by referendum and by treaty between the UK
and Ireland.* Among the UK’s commitments under the Agreement were: the incorporation
of the Eutopean Convention on Human Rights (ECHR) into domestic law; a statutory duty
on public authorities to promote equality of opportunity on grounds including race,
religion and ‘political opinion’; the establishment of the Human Rights Commission; the
establishment of an Equality Commission; a strategy to tackle the problems of a divided
society and promote social cohesion; commitments to strengthen anti-discrimination
legislation, combat unemployment and eliminate the employment differential between the
two largest ethnic groups; recognition of linguistic diversity and a number of specific
commitments to the Irish language in the context of the UK’s subsequent ratification of the
Council of Europe European Charter for Regional or Minority Languages (ECRML). The .
Agreement also provided that the Human Rights Commission should advise on the scope

' The Commission’s powers were modified by the Justice and Security (Northern Ireland) Act 2007,

? The UK has two other ‘A’ accredited NHRIs: the Equality and Human Rights Commission, for Great Britain
except in respect of matters devolved to Scotland; and the Scottish Human Rights Cotmmission. The present
parallel report is solely on behalf of the Northern Ireland Commission.

? Agreement reached at Multi-Party talks (Good Friday Agreement) done at Belfast on 10 April 1998,

* Agreement between the Government of Iretand and the Government of the United Kingdom of Great Britain and
Northern Ireland done at Belfast on 10 April 1998 (also known as the UK-Ireland or British-Irish Agreement).




for a Bill of Rights for Northern Ireland, and committed the Irish government to
reciprocating UK ratification of the Council of Europe Framework Convention for
National Minorities, The British and Trish governments also affirmed that:

...whatever choice is freely exercised by a majority of the people of Northern Ireland, the

| power of the sovereign government with jurisdiction there shall be exercised with rigorous
impartiality on behalf of all the people in the diversity of their identities and traditions and

| .. shall be founded on the principles of full respect for, and equality of, civil, political, social and
[ o cultural rights, of freedom from discrimination for all citizens, and of parity of esteem and of
just and equal treatment for the identity, ethos and aspirations of both communities...”

government o the Northern Ireland Assembly (the unicameral regional legislature) and its
Executive (the regional government). On assuming office, Members of the Legislative
Assembly (MLAS) are tequired to designate themselves ‘unionist’; ‘nationalist’ or other
Positions inh the Executive are allocated in proportion to party strengths in the Assembly,’
‘and involve mandatory power sharing between unionists and the nationalists. A joint
office consisting of a First Minister and deputy First Minister elected by ‘parallel consent’
i (requiring a majority among unionists and among nationalists as well as an overall

' majority) leads the Executive Comimittee, consisting of Ministers. appointed in
approximate proportion to the strength of each party in the Assembly. Under 2 special

. procedure, if 30 or more MLAs sign a ‘Petition of Concern’ on any maiter to be voted on
' by the Assembly, the vote will then require cross~commumty support’ to pass

| 4, The 1998 Agreement led to the devolution of powers from the UK Parliament and

5. The Agreement and subsequent legislation also entrenched the consultative tole of the
* government of the Republic of Treland in Northern Ireland matters; made provision as to
citizenship rights; and established a number of UK-Ireland (or ‘East-West”) and cross-
border (‘North-South’} institutions to develop and implement common pol:cy on matters
; of shared interest,

6.  Although the Assembly and Executive have at times been suspended, the institutions were
restored in May 2007 following the St Andrews Agreement 2006, a treaty between the UK
and Ireland.’ In the most recent Assembly election in May 2011, unionist parties took 56
seats, nationalists 43 and others'® nine. Further elections are scheduled for 5 May 2011,
The St Andrews Agreement 2006 also committed the UK government to establish a forum
on the Bill of Rights, introduce an Itish Language Act and work to prepare for a single
equality bill to be taken forward by the Northern Ireland Executive.

5 Aiticle 1{v) British-Irish Agreement 1998, :
® The Agreement provides text that can be drawn upon to provide definitions of polltlcal affiliation indicators
defining the Irish nationalist minority as: “a substantial section of the people in Northern Ireland [who) share the
legitimate wish of a majority of the people of the island of Ireland for a united Ireland”; the British unionist
majority in Northetn Ireland can be similarty defined as people who wish to maintain Northern Ireland as part of
the United Kingdom through the Union with Great Britain; Constitutional issues 1(i-iii).

: 7 Under the 12’Hondt system (highest average method).

: ¥ Section 42, Northern Ireland Act 1998; ‘cross-community support’ defined as: (a) the support of a majority of the
members voting, a majority of the designated Nationalists voting and a majority of the designated Unionists
voting, or (b) the support of 60 per cent of the members voting, 40 per cent of the designated Nationalists voting
and 40 per cent of the designated Unionists voting.

 Agreement at St Andrews (UK-Ireland) (St Andrews Agreement) doie at St Andrews on 13 October 2006,

% «Others’ largely relates to ML As of the cross-community Alliance party, No seats are reserved for minority
representatives; all 108 seats are allocated using the Single Transferable Vote system of proportional
representation in six-seat constituencies.




After the February 2010 Agreement at Hillsborough Castle between the largest political -
parties in Northern Ireland, the (British unionist) Democtatic Unionist Party and (Irish
nationalist) Sinn Féin, the UK devolved policing and justice powers to Northern Ireland in
April 2010." Other matters devolved to the Assembly include racial equality, housing,
culture, education, employment, health and economic development. Under the 1998
Agreement, the UK Parliament and government retain jurisdiction over matters including
taxation, treaties, citizenship, immigration policy and national security; the arrangements

.in place for allocating funding to the devolved administration mean that in social sccurity,

nominally devolved, Northern Ireland is in practical terms obliged to replicate most
decisions made by the central government.

The Committee in its previous concluding observations commended the UK efforts to
prepare a national action plan against racism (NAPAR), as had been anticipated following
the 2001 World Conference Against Racism, Racial Discrimination, Xenophobia and
Related Intolerance (WCAR)., However, subsequent to this the UK decided not to.
introduce a NAPAR. Two key strategic policy documents, the Racial Equality Strategy
for Northern Ireland 2005-2010 and A Shared Future - Policy and Strategic Framework

- for Good Relations in Northern Ireland, were adopted for Northern Ireland by the UK

government in 2005, during a lengthy period of suspension of the Northern Ireland
Assembly, The aims of the Racial Equality Strategy, which was subsequently endorsed by
the Assembly on 3 July 2007, were to tackle racial inequalities, eradicate racism and, along
with 4 Shared Future, to initiate actions to promote good race relations. In 2010, the
devolved administration issued a draft Programme for Cohesion, Sharing and Integration
(CSI strategy) to replace A Shared Future. The aim of the CSI strategy is “to build a
strong community where everyone, regardless of-race, colour, religious or political
opinion, age, gender, disability or sexual orientation can live, work and socialise in a
context of fairness, equality, rights, responsibilities and respect”, While there is inferaction
between the two, CSI as the higher-level strategy provides for the retention of the Racial’
Equality Strategy whose aims will be refreshed and timescale extended.

The monitoring process

9.

The Commission has engaged extensively with United Nations’ and Council of Europe’s
treaty monitoring processes, and is grateful for the opportunity to provide this parallel
report to the Commiitee on the Elimination of Racial Discrimination, In addition to
parallel reporting, and in accordance with its competencies as a NHRI, the Commission
has worked to contribute approptiately to the preparation of UK treaty reports, in a manner
consistent with the Principles relating to the Status of National Institutions (the Paris
Principles). Accordingly the Commission, in November 2009, provided comments to the
UK on a draft of its Monitoring Report. The Commission provides such advice from a
wholly independent position and has no responsibility for the content of the state report.

" Agreement at Hillshorough Castle (Hillshorough Agreement) 5 February 2010,



ARTICLE 1(1): Definitions of discrimination

Data collection and self—identiﬁcation

10.

1.

12.

13.

| In Northern Ireland, the most recent census from which data is available, held in 2001,

relied in on a limited number of nine ethnicity categories largely relating to the UK
Commonwealth (e.g. Pakistani, Black Caribbean) along with an ‘any other ethnic group’
category.'? A Council of Burope treaty body raised concerns that the 2001 UK Census
categories would not capture many persons from new migrant groups likely to identify
under the “white” categOry and hence be indistinguishable from “whlte” members of the
majority population.’?

Under the above categories the 2001 Census recorded 0.85 per cent of the population in
Northern Ireland (around 15,000 persons) as belonging to ethnic groups other than the
*White’ category, This included an “Irish Traveller’ category (0.1 per cent, around 1,700
persons). The ‘Country of Birth’ criteria also recorded 26,659 (1.8 per cent) persons who
were born outside of the UK and Ireland. The figures were contested by minority ethnic

. NGOs at the time as being ah underestimate.'® The minority ethnic population has

increased substantially in the intervening period, partlcularly due to inward migration of
migrant workers, from both outside Europe and, in greater iumbers, from within the
expanded European Union.

The divide between the two largest ethnic groups in Northern Ireland is often characterised
on the basis of religion (Protestant/ Catholic) but it is manifest also in nationality
(British/Irish). This was accepted by the British and Irish States in the Belfast (Good
Friday) Agreement 1998. Despite this, religious belief is still often relied upon as the
ethnic indicator for ‘community background’, although the category of “political opinion’
(British unionist/ Irish nationalist) is also used in anti-discrimination legislation. While
like all ethnic boundaries ‘community background’ in Northern Ireland is not rigid and
immutable, there are correlations and intersectionality between all of the above indicators
of ethnicity (religion, political affiliation, national identity and citizenship). The 2001
Census relied on religion as an ethnic indicator of *community background’ and recorded
53 per cent of the population as Protestant, 44 per cent as Catholic and 3 per cent as
‘other’.

There have been positive developments in that adclmonal questlons were included in the
2011 census to capture citizenship and national identity.'* This will provide alternative
ethnic indicators for ‘community background’ in the British-Irish context and will also
provide more reliable ethnicity data in relation to capturing other ethnic identities, in
particular those of new migrant communities. Results from the 2011 census should be
available around 2012, and have the potential to provide detailed data desegregated by
ethnicity indicators on matters such as housing, employment and health status,

"*I'he full range of categorics was: Whlte Chinese; Irish Traveller; Indian; Pakistani; Bangladeshi; Black

Caribbean; Black Afiican; Black Other; Of mlxed ethaic group (if so, stating which groups); and Other ethnic
group (stating which).

" Advisory Committee Framework Convention for National Minorities, Second Opinion on the UK, 6 June 2007

ACFC/OPAI{2007)003, paragraph 42,

" 4 Racial Equality Sirategy for Northern Ireland 20052010, Office of the First and Deputy First Minister, July

2003, page 27.

'* The Census Order (Northern Ireland) 2010, schedule 2.



Self-identification

14.

15.

l6.

The Committee’s General Recommendation VII provides that ethnic “identification shall,
ifno Justlﬁoatlon exists to the contrary, be based upon self-identification by the individual
concerned.”!'® Within Northern Ireland the anti-discrimination framework provides
authorisation to employers to allocate ‘community background” when employees do not
self-identify as Protestant or Catholic. A Council of Europe treaty body has also urged the
UK to review regularly the authorisation, noting that in the particular circumstances of
Northern Ireland such a policy should only be used in anonymised form for the purposes of
combating discrimination.'” The Commission has concurred with this position that such a
mechanism is an important tool in combating discrimination in the context of Northern
Ireland and should be retained for this purpoese.

A similar practice of allocating ethnic identities has taken place with the census in relation
to ‘ethnicity’ and ‘community background’. The questionable reliability of using

‘religious belief” as an ethnic indicator regardless of the actual personal religious belief of
the individual is hlghhghted by 14 per cent of respondents who did not self-indicate a
religion in the 2001 census.'® As a similar situation had arisen in the 1991 census,
respondents in the 2001 census who indicated that they did not regard themselves as
belonging to any partlcular religion were directed to a question as to which religion they
were brought up in. This was then used to determine Protestant or Catholic ‘community
background’. However, 44 per cent of persons directed to this question declined to answer
and had a ‘community background’ imputed to them from other information provided on
the form. ‘Ethnicity’ could also be assigned from other data on the form. 12

Despite the introduction of the broader nationality and national identity ethnic indicators to
determine ‘community background’, the Notthern Ireland Statistics and Research Agency
has indicated that it intends to continue its approach i in determmmg and assigning religious
identity for the purposes of ¢ commumty background’ *

The Committee may wish to explore further the approach taken regarding self-
identification in the Northern Ireland census.

Sectarianism in Northern Ireland

17.

_ Sectarianism in Northern Ireland frequently continues to be treated as something other than

a particular form of racism, As a consequence, in official policy terms it is often and
problematically placed outside the well-developed framework of protections provided by
ICERD, the Durban Programme of Action and other international and regional standards.
The absence of progress in Northern Ireland on single equality legislation also results in

'® General Recommendation No, 08; Identification with a particular racial or ethnic group (Art,1, paragraphs.1 & 4)

{adopted at thirty-eighth session, 22/08/1990).

7 Adv150ry Committee on the Framework Convention for the Protection of National Minorities, Second Opinion on

the UK, adopted on 6 June 2007; ACFC/OP/TI(2007)003, paragraph 49.

"® See Key tables KS07a and KS07b, 2001 Census, Northern Ireland Statistics and Research Agency.
1% Northern Ireland Statistics and Research Agency, The Methodological Approach to the 2001 Census, Appendix B,

paragraphs 8-10,

* NISRA response o Executive Racial Equality Panel, 18 February 2011,



18.

19,

20,

21.

22,

the maintenance of separate legislative regimes for sectarianism and other forms of racism
with differentials in protection,*!

As referenced above, the divide between the two largest ethnic groups in Northern Ireland
is often characterised on the basis of religion (Protestant/Catholic) or political opinion
(British unionist/ Irish nationalist), but it is manifest also in nationality (British/Irish}. This
was accepted by the British and Irish States in the Belfast (Good Friday) Agreement, with
the adoption of a pluralist approach to British and Irish nationality, in terms of both .
citizenship and national identity. The Agreement states that the UK and Ireland:

... recognise the birthright of all the people of Northern Ireland to identify themselves and be
‘accepted as Irish or British, or both, as they may so choose, and accordingly confirm that their -
right to hold both British and Irish citizenship is accepted by both Governments and would not

be affected by any future change in the status of Northern Ireland.

There are therefore clear correlations and ‘intersectionality’ between these indicators of
ethnicity (religious and political affiliation, national identity and citizenship). This does
not mean that sectarianism in Northern Ireland should not continue to be individually
named and singled out just as other particular forms of racism are, for example, anti-
Semitism or Islamophebia, nor does this imply that, like any ethnic divide, that the two
largest communities are rigid and homogenous.

‘There remains, however, a popular characterisation of ‘sectarianism’ as Protestant-
Catholic religious prejudice, political factionalism, or even ‘“tribalism’, rather than as a
form of racism as defined within the international human rights framework. This can be
reflected in the conceptual framework of official policy, for example, the definition of
‘sectarian’ in the context of hate crimes reporting.*

It is the Commission’s view that policy presenting sectarianism as a concept entirely
separate from racism problematically locates the phenomenon outside the well-developed
discourse of commitments, analysis and practice reflected in international human rights
law. This risks non-human rights compliant approaches, and non-application of the well-
developed normative tools to challenge prejudice, promote tolerance and tackle
discrimination found in international standards. In particular, it setiously limits the
application of ICERD to Northern Ireland, and thercfore obhgatlons on the state to tackle
sectarianisim along with other forms of racism.

This is manifest in the Northern Ireland Executive’s draft Programme for Cohesion,
Sharing and Integration (‘CSI strategy’) document which, in contrast to the parallel ‘racial

* The Fai_r'Employment and Treatment (Northern Ireland) Ordet 1998 (FETO; as amended) provides protection on

grounds of ‘religious belief” and ‘padlitical opinion’, and the Race Relations (Northern Ireland) Order 1997
{(RRO; as amended) provides protection on ‘racial grounds’ defined as ‘colour, race, nationality or ethnic or
national origins’, but specifically exempts the grounds of “political opinion or religious belief” (article 5). In
relation to differentials there is, for example, a requirement on most employers to monitor the composition of
their workforce under FETO, but not under the RRO,

= In relation to defining ‘sectarian’ for hate motivation, the Police Service of Northern lreland (PSNI) (2010)

Annual Statistical Report No. 3: Hate Incidents and Crimes, April 2009-March 2010, page 15 states: “The term
‘sectarian’, whilst not clearly defined, is a term almost exclusively used in Northern Ireland to describe incidents
of bigoted dislike or hatred of members of a different religious or political group. It is broadly accepted that
within the Northern Ireland context an individual or group must be perceived to be Catholic or Protestant,
Nationalist er Unionist, or Loyalist or Republican” (‘Loyalist’ refers to loyalty to the British Crown and
‘Republican’ to Irish republicanism; the terms are subsets of unionist, and nationalist, respectively.)




equality strategy’ for numerically smaller ethnic groups does not even make reference to
human rights standards to which the UK is party.” Of particular relevance to ICERD is
the treatment of discrimination, with one of the striking features of the draft CSI strategy
document being the virtual absence of any reference to discrimination, The word
‘discrimination’ is only used once in the body of the document. 2 The Racial Equality
Strategy uses the term ‘discrimination’ 45 times and explicitly includes the elimination of
discrimination as its first ‘shared aim’.*> By contrast, neither the legacy of sectarian
discrimination nor its ongoing manifestations are dealt with by the draft CSI strategy.

23. The Commission has consistently advised that sectarianism in Northern Ireland should be
treated as a ‘subset’ or particular manifestation of racism; manifest in ethnic indicators
provided by Article 1(1) of [CERD (particularly national and ethnic erigin) along with the
intersectionality with religion as an ethnic indicator. The Commission notes the
‘acceptance by the Committee that matters are within the frame of Article 1 when there is
an ‘ethnic’ or other connection or element of intersectionality between racial and religicus
discrimination.?® The Commission also notes the references and acceptance by the
Committee of Islamophobia, anti-Semitism and discrimination against Slkhs as within the
ambit of Article 1 where there is an overlap between rellglon and ethnicity.*’

The Committee is invited to state its view as to whether sectarian discrimination in
Northern Ireland is within the scope of Article 1(1) of the Convention,
The Committee may also wish to urge the UK to ensure its legislative and policy

framework in relation to sectarianism in Northern Ireland is underpinned by the
standards, duties and actions in ICERD and the Durban Plan of Action.

ARTICLE 1(2): Distinctions between citizens and non-citizens
Legislative framework
24. The Committee has set out, under General Recommendation 30, that ICERD requires

differential treatment based on citizenship or immigration status to be proportionate and
follow a legitimate aim in order for it not to be dlscrlmmatory %

# Namely, the Office of the First and deputy First Minister’s Draft Programme for Cohesion, Sharing and
Integration (autumn 2010) and Racial Equaht_y Swrategy 2005-10, respectlvely

* The one use of the word ‘discrimination’ in the body of the CSI document is in the statement; “we already have in
place robust anti-discrimination and equality legislation”, paragraph 3.9, ‘

B OFMAFM, A Racial Equality Strategy for Novthern Ireland 2005-2010, page 8.

% An expert paper at a 2008 OHCHR seminar cites the following recent concluding observations stressing
intersectionality include A/58/18: paragraph 539 (United Kingdom); A/60/18, paragraph 142 (Ireland);
paragraph 246 (Georgia); paragraph 295 (Nigetia); paragraph 323 (Turkmenistan). Thornberry, Patrick
“Conference Paper 11, Expert Seminar on the Links between Articles 19 and 20 of the Internationa! Covenant
on Civil and Political Rights “Freedom of Expression and Advocacy Of Religious Hatred that Constitutes
Incitement 10 Discrimination, Hostility or Violence” (Geneva, 2-3 October 2008).

! The acceptance of the same groups as ethnic groups has also been long established under British anti-racial
discrimination with the UK’s highest court, the House of Lords in Mandla v Lee {1983], establishing that Sikhs
were an ethnic group under section 3 of the Race Relations Act 1976,

% CERD General Recommendation No, 30, Discrimination against non-citizens, | October 2004, paragraph 4.



25, The Race Relations (Northern Ireland) Order 1997 (as amended) provides a level of
protection against racial discrimination on grounds of nationality. The legislation does
however contain a number of exemptions and limitations, not least undet Article 40(2).
This provides that discrimination on the basis of nationality, place of orclmary residence or
length of residence in the UK (or UK region) will not be unlawful if it is in pursuance of a
statutory provision or to comply with a requirement, arrangements or conditions made by a
Minister or government department.

26, The Commission is concerned that the UK maintains a number of distinctions on
citizenship and immigration status for which we have not seen an evidence base from the
UK which meets the test set out in General Recommendation 30. The following section
details four such areas, namely: access to social protection; access to publicly funded
medical care; nationality requirements in the civil service; and the additional migrant tax.

Access to social protection’

27. The UK restricts the access to social protection (most social security beneﬁts and
homelessness assistance) for non-EEA nationals with temporary residency.”. Since the
previous periodic reports, the UK introduced transitional controls limiting access to social
protection to nationals of most states that joined the European Union (EU) in 2004 and
2007.% 1In addition, rather than reform the system to provide some safety net for migrants,
government legislated, under an ‘earned citizenship’ policy, to extend from five to up to
ten years the length of time non-EEA migrant workers must spend before being ellglble for
permanent residency (and during which they are without access to social protectlon)

28. Inresponse to growing concerns about destitution, the Human Rights Commission
conducted a formal investigation into homelessness among migrants with limited access to
social protection. This found the legislation to be unduly restrictive and noted particular
impacts on victims of exploitation, refugees, asylum seekers, victims of domestic violence,
persons with ill health or disability and victims of racist intimidation.” There is therefore
particular intersectionality in relation to the differential treatment on grounds of gender,
disability and health status.

29. Tn relation to the ‘carned cmzenshlp reforms, the UK, rather than detailing a case
compatible with the test set out in General Recommendation 30, argued that migrants
should ‘earn’ rights to social protection. The Commission regarded the ‘earned
citizenship’ reforms, insofar as they restricted access to social protection, as also likely to
be incompatible with ECHR Article 1 Protocol 1 (benefits as property) with Article 14
{non-discrimination). It therefore welcomed the UK government’s decision not to
commence the ‘earned citizenship’ reforms as scheduled in July 2011, and to repeal
them.”® The ‘Workers Registration Scheme’ will also have to be discontinued on | May

‘% EEA: European Econommic Area; that is, the 27 Buropean Union states plus Iceland, Liechtenstein and Norway.
Those affected by this limitation ate referred to as persons subject to immigration control with ‘No Recourse to
Public Funds’.

* The ‘Workers Registration Scheme’ limited access to social protection to the nationals of eight countties which
joitted the European Union in May 2004 (and under the terms of accession has to be discontinued in May 2011),
-and the Worker Authorisation Scheme to nationals of Romania and Bulgaria in 2007,

3! Under Part I1 of the Borders, Citizenship and Immigration Act 2609.

32 Northern Ireland Human Rights Commission (2009) No Home from Home: Homelessness for People with No or

© Limited Access to Public Funds, NIHRC, Belfast.

* UK Border Agency Circular, Deputy Director (Permanent Migration) 11 November 2010.
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30,

31

32.

2011, when seven years will have passed since the EU accession, the maximum period for
derogation from the accession treaty. However, the problems caused by other restrictions
on social protection relating to ‘No Recourse to Public Funds’ and the ‘Worker
Authorisation Scheme’ remain. The UK government is maintaining the policy intention of
‘breaking the link’ between temporary and permanent residence for non-EEA migrants,
which would also have the practical effect of restricting access to social protection.

The Committee may wish to ask the UK how it justifies such distinctions on citizenship
and migration status.

NGOs and the Commission have called for the establishment of a migrant crisis fund to
plug gaps in welfare provision. There have been a number of high profile incidents of
destitution in Northern Ireland. This includes the case of a young Ukrainian woman on a
work permit, ‘OS’, who lost her job and hence accommodation and legal status in
December 2004. She ended up having to sleep. rough, contracted frostbite and had to have
both legs amputated from the knee, to considerable public outcry. On Christmas Eve
2009, a Polish man, ‘RK’, died of exposure during bitterly cold conditions, his body found
behind a church in a Belfast suburb.® In 2010, statutory agencies also faced considerable
barriers in supporting 110 Roma who had been intimidated from their homes in south
Belfast, with support largely Jimited to assisting affected families and individuals to return
to Romania. '

The Commission welcomed the explicit recognition in the devolved administration’s draft
CSI strategy that, while immigration and asylum legislation are matters reserved to the UK
government, there are duties on the Northern Ireland Executive towards the migrant
population in the jurisdiction.” .

There must be uigent movement to address the needs of persons left destitute with ‘no
recourse to public funds’ or due to transitional restrictions on EU migrant workers. While
the Racial Equality Panel led by the Office of the First Minister and deputy First Minister
(OFMJFM) has discussed the legal basis for a migrant ‘crisis fund’, to date no such fund
has been put in place. In the meantime, there have been two incidents of homeless Polish
migrants being jailed. A 29-year-old man was sentenced to six months’ imprisonment for
squatting in an apartment during the freezing winter of 2010, and a 58-year-old man was
jailed for a week when he was unable to pay a fine levied for begging.”®

 <Call for Migrants Crisis Fund’, Belfast Telegraph, 30 December 2009.
35 The document specifically addressed the issue of destitution: ‘A key issue exists for those individuals who are

here but have “no recourse to public funds”. Concerns about foreign nationals who “slip through the safety net”
have been around for some time and these concerns are growing. Individuals working here legally may, through
no fault of their own. .. find themselves destitute and in need of short-term or bridging support, Within the
context of the UK legislation, we are determined to examine what support we can give to people who, through
no fault of their own, fall into difficulty. In many of these cases, quick and early intervention could prevent the
escalation of an incident or a family’s difficulties’, OFMdFM (2010) Draft Programme for Cohesion, Sharing
and Integration, paragraph 1.14.

3% ‘Homeless man jailed for Xmas squatting’, UTV News Online, 29 December 2010 {the sentence was reduced on

appeal to three months, and was suspended); ‘Homeless man jailed for begging’, UTV News Online, 19
February 2011 [Accessed 4 March 2011],

11



The Comunittee may wish to ask whether the Northern Ireland administration w:![
maintain a migrant crisis fund to prevent destitution.

Access to publicly funded medical care

33.

34,

35.

The Commission has recently completed research into the human rights compliance of the
current criteria for entitlement to access publicly funded medical care based on residency
status in Northern Ireland.”” Medical setvices are funded through taxation, are generally
free at the point of use in Northern Ireland, and are used by the vast majority of persons.
However, with some exceptions, entitlement to the full range of pubhcly funded hospital
services is restricted to those orchnarlly resident’ in Northern Ireland®® and some
categories of non-residents (“visitors®), in a similar manner to elsewhere in the UK.

In relation to primary care services (General Practitioniers, GPs), however, the situation is
different to the rest of the UK. The health ministry (Department of Health, Social Services
and Public Safety (DHSSPS)) has set out that its ongoing policy intention has been,
outside immediately necessary treatment, to maintain a link between ‘ordinary residence’
and access to publicly funded GP services. The Commission has questioned both the
proportionality and the legal certainty of this requirement, the latter given inconsistencies
in the legal and policy framework. The stated aim of the.policy is to restrict persons
resident in the Republic of Ireland from registering with Northern Treland GPs, although
assurances are also given that EEA treaty rights will be respected. The impact of the
restriction goes well beyond its aim as many persons who are living short term in Northetn
Ireland (but do not yet qualify as ordinarily resxdent) are also prevented from being
included on a GP’s list.

The Commlssmn has recommended that the DFISSPS review its position in relation to
primary care with a view to revoking the policy link to ordinary residence, and allowing
GP discretion. The Commission has argued that if a restriction is maintained the DHSSPS
should produce an evidence base, beyond the anecdotal, to demonstrate whether there is
sufficient substantiation to justify the policy rationale; the criteria for meeting the policy
aim should be revised to ensure respect for the EEA rights of residents of the Republic of
Ircland; and that other groups of persons living short term in Northern Ireland are not

“inadvertently caught by the measure.

The Committee may wish to ask whether the Northern Ireland administration views the
restrictions on primary care as proportionate.

Civil Service nationality requirements -

36.

The Commission notes the need to reform discriminatory civil service nationality
requirements. These restrictions on ‘Crown employment’ date back to the 1700 Act of
Settlement and the Aliens Restriction (Amendment) Act 1919, and mean that most civil
service posts are largely reserved for British and UK Commonwealth citizens and persons
exercnsmg Buropean treaty rights. There is a smaller set of ‘reserved’ or ‘public service’
civil service posts Wthh are largely reserved for British citizens. In relation to this latter

¥ Northern Ireland Human nghts Cominission (January 2011) Access Denied or Paying When you Shouldn't?
- Access to Free Medical Care: Residency, Visitors and non-British/Irish Citizens, NIHRC, Belfast,
# A common-faw concept; Shah (1983} 1 All ER 226,
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37.

set of posts, there has been a long-standing issue in Northern Ireland: that in the context of
the Belfast (Good Friday) Agreement these posts should be opened to Irish citizens.

There have been a number of commitments to reform these restrictions, notably in the St
Andrews Agreement 2006.%° Most recently, a government-supported amendment was
inserted to the Constitutional Reform and Governance Bill in 2009, This was to repeal the
restrictive legislation, including sections of the 1700 and 1919 Acts, and replace them with
a new power for the Secretary of State to re-designate nationality requirements for
reserved posts by statutory instrument.*® However, much of this Bill, including these

provisions, fell due to the UK General Election in 2010.

The Committee may wish to ask the UK when it intends to reform Civil Service
nationality requirements.

Additional migrant tax

38.

39.

Migrants are liable to pay full UK taxes, despite the aforementioned restrictions on the
benefits and services some categories of migrants can receive. In addition to this, in 2009
the UK government legislated to introduce an additional tax on most non-European
Economic Area (EEA) migrants, In'the present monitoring report the UK describes the
measure as “a tax paid by migrants which is used to manage impacts on local services
attributable to migration” which is to raise £35 million GBP per annum (approx €40m
EUR, $55m USD).** The additional tax was levied through a surcharge on visa
applications. The monies raised, which were reported to Parliament to have been £50
million (€57m/$80m) in the first year appear to have formed part of the general revenue
stream for the Northern Ireland Executive. In Great Britain the funds were distributed to
local projects through a ‘Migration Impacts Fund’ through the first year of operation;
however this fund has now been abolished, and, therefore, without removal of the
additional levy the revenue generated from the ‘migrant tax’ appears now fo be either
providing general government revenue or financing the migration sys’tem.43

During consultation, the UK indicated the purpose of the ‘migrant tax’ is to ‘help alleviate
the transitional pressures we know that migration can bring’. * "However, government
recognised in the consultation document that migrants in fact have a positive influence on
UK public finances.”® It is difficult to see how ‘transitional pressure’ can be blamed on
migrants accessing services to which they are entitled and for which they are already
paying taxes. While the proposal is presented in the UK periodic report as part of its
“efforts to promote tolerance and foster community cohesion” there is by contrast a risk
that the UK is leaving itself open to accusations of scapegoating (non-EEA) migrants for
problems that are in fact a product of inadequate and flexible planning by the State.

¥ Annex B: “We will bring forward separate [egislation before the end of 2006 to reform entry requirements to

ensute access for EU nationals to posts in the Civil Service”.

9 auses 21-23 of the Constitutional Reform and Governance Bill, as amended in Comunittee, Bill 68 of 2008-9,

! Introduced through the Immigration and Nationality (Fees) Regulations 2009 and subsequently 2010 Regulations.
 periodic Report of the UK, CERD/C/GBR/18-19, paragraph 112.

 Official Report (Hansard) House of Lords 17 November 2010, Column $15-7; House of Commons | November

2010, Column 3-12.

“ Home Office (February 2008) The Path to Citizenship: Next Steps in Reforming the Immigration Sysiem,
paragraph 11b,

5 As above, paragraph 186.
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40. The Commission does not regarcl this distinction on migration status and nationality as -
proportlonaste to a legitimate aim, and questions its compatibility with other international
standards.”

The Committee may wish to ask the UK how the additional migrant tax is compatible
with obligations under ICERD.,

ARTICLE 1(4): Special measures

Police recruitment

41. The UK government has recently decided to discontinue temporary special measures
applied to recruitment to the Police Service of Northern Ireland (PSNI). The temporary
provisions, using religion as an indicator of community background, were designed to
redress under-represertation of Irish Catholics and flowed from a recommendation of the
Independent Commission on Policing for Northern Ireland, 1998-99 (‘the Patten review’)
set up as a result to the Belfast (Good Friday) Agreement. Seeking to provide a police
force more representative of the community in Northern Ireland, the measures provided for
*50:50” recruitment of qualified Catholic and non- -Catholic applicants to positions as police
trainees and police support staff, as well as providing for the targeted recruitment of
Catholic officers from other pohce forces.”

42. Inrespect of recruitment of trainee police officers, there is evidence of the effectiveness of
the 50:50 recruitment process in increasing the proportion of Catholic applicants to a level
apprdaching the 45 per cent in the overall workforce (averaging 37 per cent of applications
in 2001-10), and in increasing the proportion of Catholics actually employed as pohce
officers to 29.4 per cent (Protestant, 68.4 per cent; hot determined, 2.2 per cent).”® This
compares with 8.3 per cent of Catholics in the predecessor police force, the Royal Ulster
Constabulary, when the provisions were introduced. The policy assumption in Paiten was
that 30 per cent met the level, representing a ‘tipping point” at which prospective recruits
from the Catholic population would feel confident in the PSNI as an employer and that,

6 General Comment.19 ICESCR makes specific reference to social security and non-nationals, including migrant
workers being able to either benefit from contributions they make or retrieve contributions o departure
(paragraph 36). Other relevant standards include Article 6 ILO Convention C97 (Migration for Employment
Convention (Revised), 1949).and Article 19(5) European Social Charter 1961; in relation to additional charges
for dependents, the Convention on the Rights of the Child (rights are not dependent on immigration status or the
economic contribution of parents); also see Article 48 of the International Convention on the Protection of the
Rights of All Migrant Workers and Members of their Families (although the UK is not patty to this instrument).

“? In the Police (Northern Ireland) Act 2000 (“the 2000 Act”), sections 44(5) to (7) and 46; article 40A of the Race
Relations (Nosthern Ireland) Order 1997 (as amended); and article 71A of the Fair Employment and Treatment
(Northern Ireland) Order 1998 (as amended). Additionally, 545 of the 2000 Act provides for the ‘lateral entry’
(targeted recruitment) of Catholic officers from other constabularies. The EU Council Directive 2000/78/EC of
27 November 2000 (establishing a general framework for equal freatment in employment and occupation) at the
request of the UK makes an exception for the temporary special measures (Article 15(1)).

. ** Asof 1 November 2010. Available: www.psni.police.uk/index/updates/updates_statistics/updates_workforce _

.composition_figures.hitm. '
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43,

44,

followmg this point, Catholic part1c1pat10n would continue fo rise towards the proportion
in the overall workforce in Northern Ireland. 49

Among police support staff, the proportion of Catholics has only increased from 12 per
cent in 1999 to 17.9 per cent (Protestant, 78.4 per cent; not determined, 3.6 per cent), Tt
would thus appear that the 50:50 measure has been effectwe in respect of regular officers,
but ineffective or insufficiently effective in respect of civilian support staff. The UK in its
consultation document proposing ending the special measures offers almost no explanation
of the limited impact of the temporary provisions in changing the composition of the
support staff; there is no discussion of whether the restriction to recruitment exercises
involving six or more staff positions has impaired the effectiveness of the scheme; indeed,
there is no account of the percentages of Catholic applicants or appointees to vacancies
either by competition rounds (as is provided for the police) or on an annualised basis.

The Commission recommended that, rather than discontinuing 50:50 recruitment for
support staff, the UK should have extended that measure and considered additional
measures to accelerate progress towards fair participation rates. The Commission stressed
the importance of ongoing monitoring to ensure that the composition of the police service
is representative of society; temporary special measures should be reintroduced if the
proportlon of police officers from a Catholic community background shows signs of
regression. The Commission noted the low representation of numerically small ethnic
minority groups in the PSNI, accounting for only 0.46 per cent of police (32 officers) and
0.4 per cent of support staff, and urged that consideration be given to affirmative action -
measures that might increase the representation of ethnic minorities within the Service.

In the context of the call for promotion of representation within the police under

General Recommendation 31,° the Committee may wish to ask the UK to:

o closely monitor police compaosition with a view to reintroducing the special measures
if there is regression;

e consider reintroducing the special measure for police support staff;

e consider special measures to increase the representation of numerically smaller
ethnic minority groups.

ARTICLE 2(1)(A)(C): States themselves shall not discriminate

Immigration: ‘Ministerial Authorisations’

45,

Article 20C of the Race Relations (Northern Ireland) Order 1997°* altows UK Border
Agency (UKBA) officials to single out persons due to their nationality or ethnic origin
when there is a ‘“Ministerial Authorisation’. This provision was criticised by the
Committee in previous concluding observations which urged reformulation or repeal,

** The Patten Report described its 29-33 per cent target as “the range of ‘critical mass’... needed to ensure that a

minority does not find itself submerged within a majority organisational culture™: Independent Commission for
Policing in Northern Ireland (1999) A New Beginning: Policing in Northern Ireland, paragraph 14.10.

30
As abave.
ST CERD A/60/18, General Recommendation 31 (2005) The prevention of racial discrimination in the admlmsu ation

and functioning of the criminal justice system, paragraph 5{d).

%2 As amended by the Race Relations Order (Amendment) Regulations (Northern Ireland} 2003,
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46.

47.

desctibing the provision making it “lawful for immigration officers to ‘discriminate’ on the
basis of nationality or ethnic origin provided that it is authorised by a minister” as
“incompatible with the very principle of non-discrimination”.>

The UK Immigration Minister, Damien Green MP issued a Ministerial Authorisation under
the Order which became operational in February 201 1.3 This permits immigration
officers to, by reason of nationality, ‘subject the person to a more rigorous examination
then other persons in the same circumstances” when conducting border control checks and .
in decisions for Transit Visas, Entry Clearance, Leave to Enter and Removal Directions.” 3

The nationalities for which discrimination is permitted are on a list approved personally by
the Minister. The Authorisation sets conditions to be met for a nationality to be included
on the list but the criteria substantively relate back to other initial decisions made by
immigration officials (for éxample, visa refusals or other adverse decisions relating to a
particular nationality) which may in themselves contain bias.”® The eviderice base cannot
be scrutinised as the UK has not published the list of nationalities nor will it provide a
copy to the Commission, citing that publication could damage relations with other
countries and the state’s ability to tackle organised crime.”” Whilst both of these reasons
are permitted exemptions to duties to relcase information under the Freedom of
Information Act 2000, they are subject to a public interest test. The Commission sought

release of the information on grounds of public interest but the UKBA, having reviewed its

own decision, maintained its position. The Commission has therefore referred the refusal

" to the UK Information Commissioner’s Office for a decision. .

‘The Committee may wish to ask the UK for its justification Jfor Ministerial
Authorisations which permit discrimination on grounds of ethnic or national origin.

Racial profiling

48,

The Comtnittee’s General Recommendation 31 provides that “States parties should take
the necessary steps to prevent questioning, arrests and searches which are in reality based
solely on the physical appearance of a person, that person’s colour or features or
membership of a racial or ethnic group, or any profiling which exposes him or her to
greater suspicion”.>® ' '

Internal immigration controls

49, ‘The Commission in 2009 published Our Hidden Borders, a report on its investigation into

the use in Northern Ireland of the powers of detention of the UK Border Agency.” Since
2005, the Comimission had becorne increasingly concerned about the way in which the

53 CERD/C/63/CO/11 (Concluding Observations) 10 December 2003, paragraph 16.
% Race Refations (Northern Ireland) (Transit Visa, Entry Clearance, Leave to Enter, Examination of Passengers and

Removal Directions) Authorisation 2011 {in operation on 10 February 2011); a Ministerial Authorisation was
also made for Great Britain under paragraph 17(4)(a) of schedule 3 of the Equality Act 2010.

5> As above, paragraph 5(2)(b).

% As above, paragraphs 7 and 8.

*7 Cotrespondence with Commission, 5 April 2011.

8 CERD A/60/18, General Recommendation 31, paragraph 20,

5% Northern Ireland Human Rights Commission (2009) Qur Hidden Borders: The UK Border Agency's Powers of

Detention, NIHRC, Belfast.
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UKBA authorised deprivation of liberty in the context of immigration control in the
Jurlsdlctlon, including the context of racial profiling.

50. In particular, the Commission had serious questions as to the legal basis and conduct of
*Operation Gull’ — a form of internal immigration control at Northern Ireland ports and
airports on passengers travelling within the UK and within the Common Trave! Area with
Ireland. “Operation Gull’ results in a considerable number of individuals being detained
and later removed from the UK. as ‘immigration offenders’. The investigators’ observation
of ‘Operation Gull’ at Belfast City Airport and interviews with immigration detainees
raised “serious concerns in relation to racial profiling”, and the report prov1des a number

“of accounts of persons who had been singled out on the basis of ethnicity.*® Among the
Commission’s recommendations following the investigation was that the “practice of
singling out particular natlonalltles and people visibly from a minority ethnic background
should be ceased immediately”.®

51. Despite this, ‘Operation Gull’ continues and the frequency of scheduled operations, and
the number of people detained and removed, may even have increased since 2009.
However, no detailed statistics or other information exists to enable further assessment.
The report also referenced the lack of legal certainty as regards the powers deployed for
examinations under ‘Operation Gull’, The UKBA has argued that examinations take place
on a ‘voluntary basis’ rather than with recourse to the power of examination. 62

52, The UKBA powers of examination (passport controls) cannot be exercised on internal
Journeys between the UK and Republic of Treland by virtue of the Commeon Travel Arca
(CTA). 83 Section 1(3) of the Immigration Act 1971 provides that arrival or departure in
the UK from elsewhere in the CTA cannot be subject.to passport control.

53.  In 2004, the Repubhc of Ireland introduced passport controls on persons entermg the state
across the border from Northern Ireland but exempted British and Irish citizens. '
Reportedly, no gu1dance exists on how Immigration Gardai (police)} can decide whether
someone s, or is not, a British or Irish citizen, and concerns have been raised of racial
profiling in the mobile checkpoints implementing the policy. 55 Further to the recent
examination of Ireland’s compliance with ICERD, the Committee expressed concern at the

lack of legislation proscribing racial profiling by the Garda Siochdna (police) citing reports
of identity checks of non-Irish citizens having the potential to perpetuate the proﬂlmg of
individuals on the basis of their race and colour.®®

54, In 2009, the UK government sought to legislate to remove the law preventing passport
controls within the CTA for persons entering the UK from the Republic of [reland. Tn
relation to the land border between Northern Ireland and the Republic this was planned
with a view to “mirroring activity in the Republic of Ireland” to introduce mobile “ad hoc

% As above, page 65.

5 As above, page 89.

82 See Application for Judicial Review by Fyneface Boma Emmanson [2008] NIQB 38, paragraph 39.

5 The CTA was given full statutory recognition in the UK under the Tmmigration Act 1971 and Immigration
(Control of Entry through the Republic of Ireland) Order 1972 (as amended). The CTA is not a bilateral treaty-
based commitment, but is referenced in the EU Amsterdam treaty.

 Immigration Act 2004 (Republic of Ireland), Section 11,

# See: Migrant Righis Centre Ireland (2011) Singled Out: Exploratory Study on Ethnic Profiling in [reland and its
Impact on Migrant Workers and their Families, MRCI, page 11,

8 CERD/C/IRL/CO/3-4 (Concluding Observations, Ireland 2011) paragraph 18,
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55.

_ immigration checks on vehicles to target non-CTA nationals” (that is, non- British or Irish
citizens).”” The reforms would not introduce “fixed’ document requirements for crossing
the land border. The Commission raised concerns as to the risks of racial profiling in such
checks with the question being, in the context of ethnic diversity, how those policing the
land border were going to be able to decide who was or was not a British or Irish citizen.

The Home Office initially dismissed concerns by stating as fact that “Passengers will not
be (and are never) targeted on the basis of racial proﬁling”.68 However, this statement was
made despite examples to the contrary in Northern Ireland air and sea ports® and a ruling

" by the UK’s highest court finding unlawfu! practices of raciat profiling of Roma by UK
immigration officers based at Prague Airport which had resulted in ‘striking’ differences in
treatment, with the outcome of Roma being 400 times more likely than non-Roma to be
refused permission.”® The Commission’s concerns regarding racial profiling were
referenced by legislators and the CTA reform clause was defeated in the UK Parliament
and removed from what became the Borders, Citizenship and Immigration Act 2009.
While the then UK government indicated that the CTA reforms would be pursued through
an alternative legislative vehicle, the Commission has now received correspondence from

the present UK Immigration Minister which confirms the discontinuation of the CTA
legislative reforms.”’ There are of course, as referenced above, a number of existing in-
country UK Border Agency practices of concern to the Commission, which the UKBA
seeks to justify under existing powers and which the Minister indicates are to continue.
There are also risks that powers to gather passenger data from carriers could also be used
for forms of internal immigration control.

5 Strengthening the Common Travel Area consultation paper, UKBA, 24 July 2008, paragraph 2.6. _
% Yome Office, UKBA, Final Impact Assessment of Common Travel Avea (CTA) Reform, 15 Jahuary 2009, pagel3.
% For example, a column in the Belfast Telegrdph newspaper (‘Why some deportations are a black and white issue’,

12 February 2009) detailed the case a Nigerian student resident in England, who had been visiting Belfast to
attend a christening: He was awarded £20,000 for having been unlawfully detained at Belfast International
Adrport after being stopped by an immigration officer, taken and held in a detention centre in Scotland for nirie
days. He was quoted as saying, “T was conscious it was only black people who were being stopped. [ was very
uncomfortable about this”. The report referred to a number of othet cases.

™ R v Immigration Officer at Prague Airport and another (Respondents) ex parte furopean Roma Rights Centre

and others (Appellants) [2004] UKHL 55. The case centred on immigration operations aimed at preventing
asylum seekers travelling to the UK, in which officers subjected passengets from the Roma ethaicity to more
intrusive and sceptical questioning than non-Roma, and set a much higher threshold for substantiating evidence.
These practices were not pursued under a Ministerial Authorisation. The judgment noted that the Home Office
made no attempt to guard against discrimination, nor had it sought to explain the ‘striking difference’ in
treatment which resulted in Roma being 400 times more likely than non-Roma to be tefused permission
(paragraph 34). The court did not contest that it was indeed the case that there was a higher likelihood of Roma
claiming asylum, given that they were a disadvantaged ethnic minority. However, the court reiterated that racial
stereotyping was unacceptable, even if the stereotype had a basis, with Baroness Hale stating: “The whole point
of the law is to require suppliets to treat each person as an individual, not as a member of a group. The
individual should not be assumed to hold the characteristics which the supplier associates with the group,
whether or not most members of the group do indeed have such characteristics, a process sometimes referred to
as stereotyping. Even if, for example, most women are less strong than most men, it must not be asswmed that
the individual woman who has applied for the job does not have the strength to do it’ (paragraph 74). Baroness
Hale further quoted from Laws LJ in the Court of Appeal, who stated: “it seems to me inescapable that the
reality is that the officer treated the Roma less favourably because Roma are (for very well understood reasons)

~ mote likely to wish to seek asylum and thus, more likely to put forward a false claim to enter as a visitor, The

officer has applied a stereotype; though one which may very likely be true. That is not permissible”; thus -
affirming that even in the extreme circumstance of there being a high likelihood of a member of a group
engaging in particular behaviour, racial profifing was still unacceptable and uniawful. .

"' Correspondence from UK Immigration Minister Damien Green MP to Chief Commissioner, Professor Monica

MeWilliams, 3 December 2010.
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- The Committee may wish to ask the UK for Jurther information regarding ‘opemﬁgn
Gull * and safeguards to prevent racial profiling in immigration control,

Stop and search counter-terrorism powers

56. The Commission has long been concerned that stop and search powers contained in section

44 of the Terrorism Act 2000 (TACT), allowing police to randomly search persons without
a requirement for individual reasonable suspicion, could be exercised in an arbitrary and
discriminatory manner.” In 2008, the UN Human Rights Committee voiced concern

- about the use of racial profiling in stop and search powers in the UK and urged areview of
section 44> In July 2010, the Buropean Court of Humai Rights gave its final judgment in
Gillan and Quinton v the UK (App. no. 4158/05), finding that the power failed the legal
certainty test under ECHR Article 8 (the right to respect for private life).

57.  Following the final ruling of the Grand Chamber, the UK Home Secretary suspended use
of section 44 in July 2010. In the quarter prior to suspension, 6,922 persons were Stopped
and searched under section 44 by the Police Service of Northern Ireland (PSNI). In
addition, section 21 of the Justice and Security Act 2007 (JSA 2007), specific to Northern
Ireland, contains a counter-terrorism power permitting police and the military to ‘stop and
question’ persons without reasonable suspicion as to their identity and movements, along
with, under section 24, a search power. The most recent quarterly PSNI statistics indicate
that 5,535 persons were stopped and searched under the combined provisions of the JSA
2007.* On 11 February 2011, the Protection of Freedoms Bill was introduced into the UK
Parliament. This provides for the repeal of section 44 powers under the Terrorism Act
2000. The bill would introduce a replacement power authorising stop and search, without
individual suspicion, in a designated area where there is reasonable suspicion that an act of
terrorism will take place. The powers have been introduced in an interim manner in the
meantime.” The Bill would also amend JSA 2007 stop and search provisions in Northern
Ireland.”® The Commission remains concerned that there are presently insufficient
safeguards in the bill to prevent the powers being exercised arbitrarily,

58.  From April 2010, the Police Service of Northern Ireland has monitored stop and search on
the basis of the 12 ‘ethnic group’ categories used in the Census, but discontinued
disclosure of ethnicity information in its quarterly statistical reports. Prior to 2010, seven
‘ethnic grounds were monitored and included in the reports. The categorisation can be
undertaken by the police officer rather than self-identification by the individual who is
stopped. No data is gathered on the grounds of ‘religious belief or ‘political opinion’.

The Committee may wish to recommend further monitoring and publication of stop and
search data, and safeguards against the targeting of persons on the basis of ethnicity,

" The s44 power could be exercised in a designated area where it is considered ‘expedient for the prevention of acts
of terrorism’ and is intended only to be exercised to search for articles which could be used in connection with
terrorism, ' ' : ‘

> CCPR/C/GBR/CO/6, 30 July 2008, Concluding Observations on UK, paragraph 29.

" Police Service of Northetn Ireland (2011) Stop and Search Statistics Quarter 3, 1 October-31 December 2670,

% Under section 10 of the Human Rights Act 1998, the UK government may lay a remedial order following
legislation being found incompatible with ECHR rights, To this end, the Terrorism Act 2000 {(Remedial) Order
2011 (S12011/631) was made by the UK government on 17 March 2010,

7 Clauses 58-62 and schedule 6 in Bill as introduced.
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100.

Criminal Justice Inspection Northern Ireland noted that while the PSNI had implemented
recommendations aimed at the police force, other recommendations (hate crime strategy,
improving the management information on recording and prosecution, in particular from
the prosecution service to courts) had not been fully discharged.'® Since then, the Public
Prosecution Service has issued a Hate Ctime Policy. ‘

While the Northern Ireland Executive’s draft CS1 strategy to tackle racism and
sectarianism contains significant reference to the need to tackle hate crime, there is no
critique of the capacity, capability or effectiveness of institutions of the state, such as the
police and prosecution setvice, to do so. There are no proposals to take steps to build
capacity and reform such institutions to ensure they are fit for purpose, notably in securing
the successful prosecution of perpetrators of hate crimes, nor reference to ensuring
implementation of the Criminal Justice Inspection recommendation.

The Committee may wish to ask what steps the Northern Ireland administration intends
{o take to ensure more effective implementation of the 2004 ‘hate crimes’ legislation,
and the availability of more comprehensive PSNI data. :

ARTICLE 7: Combating prejudice, promoting tolerance and understanding

Hostility faced by Irish Travellers

101.

102.

A debate in the Northern Ireland Assembly in relation to a proposal to remove 2
requirement on the Northern ireland Housing Bxecutive to seck authorisation from local
government (Councils) before providing a Traveller site in the Council district provides an
evidence base as regards political aititudes to Travellers and their accommodation needs.

On the positive side, comments werc made during the debate accepting and drawing
attention to the poor track recotd of the UK on Travellers and the views of UN and
Council of Furope Treaty bodies on the matter.”>! A number of members advocating for
the proposal also spoke in support of Traveller rights, and drew attention to problematic
attitudes within local authorities, with one legislator stating: :

" ...many councils regard Travellers as burdensome, problematic and, in many cases, antisocial.
In the past, | have listened to downright racist comments and specches made by councillors in
a number of councils, not least Belfast. 132

103. The main argument used by o.pponents to the proposal, however, was that it would bypass

local democracy and ‘sensitivities’:

19 criminal Justice nspectorate (July 2010) Hate Crime: A Follow-up Inspection of the Management of Hate Crime

by the Criminal Justice System in Northern freland.

1% public Prosecution Service for Northern Ireland, Hate Crime Policy, December 2010.
B Official Report (Hansard) Northern Ireland Assembly, Consideration Stage: Caravans Bill, 25 January 2011,

comments of John McCallister MLA and Anna Lo MLA, pages 273 and 275.

11 A< above, Fra MeCann MLA, page 266.

32

s




104,

There is great potential to exacerbate the community tensions that can arise, particularly if
such a site were dropped into a community without appropriate consultation or respect for the
views of local people... T declare an interest as a local councillor. The reason for my
comments {s that there would be great concern if such sites were placed in Larne,
Carrickfergus or parts of New‘townabbey in'my constituency, whete there is no fradition ofa -
Travelling community,'**

On being challenged to visit Traveller sites, the same Iegls}ator alluding to earlier remarks
“about a visit to a Traveller site, stated:

I can honestly say that T would not wish for such a [Traveller] site anywhere in my
constituency: where skips [waste containers] are provided free by the council, but are not
used; where rubbish is being spread around widely; and where socks were stolen — I will not
go into detail, but they were used for something for which they were not meant to be used —
from the garden of a women’s centre that tries to help disadvantaged members of the
community, and desecration occutred at the side of the building. I can assure you thatI do not
want that anywhere in my constituency. '

The Committee may wish to ask which steps the devolved administration in Northern
Ireland intends to take to combat racism and hostility against Travellers.

Strategic and legislative framework: ‘Good Relations’

105.

-~ 106.

As alluded to carlier in this report, the draft Programme for Cohesion, Sharing and
Integration (CSI strategy) is the high level Northern Ireland strategy whose intended remit
has been described by the Minister as a strategy “designed to tackle racism and
sectarianism”.'** While there is some reference to tackling prejudice and the promotion
tolerance and understanding, and hence linkage to the duties provided by Article 7 ICERD,
the seemingly central underpinning concept of the programme is that of ‘good relations’
which is referenced some 70 times in the draft strategy. However, the document does not
elaborate the definition or interpretation of the term ‘good relations’. % This could lead to
a range of interpretations, including some not compatible with human rights and equality
duties.

A ‘good relations duty’ is contained within section 75(2) of the Northern Ireland Act 1998,
This sets out a duty on most public authorities in Northern Ireland, subordinate to the need
to promote equality of opportunity, to “have regard to the desir ab1llty of promoting good
relations between persons of different religious belief, political opinion or racial group”. 137
The term, ‘good relations’, is not defined in the legislation. A definition is found in the
good relations duty in the Equality Act 2010, but this does not apply to Northern Ireland.
Concurrent with duties under Article 7 ICERD in the Equality Act 2010, the duty to foster
good relations (in Great Britain) involves:

1% As above, Roy Beggs MLA, page 273.

4 As above, pages 277-8.

1% Hansard, 27 September 2010, Junior Minister Robin Newton MLA, AQO 121/11.

38 Under schedule 9(1)(b) of the Northern Ireland Act 1998 the Equality Commission has a statutory duty to
provide guidance on the ‘good relations” duty in Section 75(2) and it has produced several publications.

T A duty on district councils to promote good relations between persons of different racial groups is also contained *
within article 67 of the Race Relations (Northern Ireland) Order 1997,
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...having due regard, in particular, to the need to... tackle prejudice, and... promote
understanding. **

107. 1n Northern Ireland, the Commission has had cause to raise concerns regarding the
misinterpretation of the existing good relations duty in a manner that has actually run
contrary to human rights duties. This has been, in particular, in the context of Irish
language initiatives facing ‘good relations’ challenges on grounds incorrectly considered
as interference with the rights of non-Irish speakers. Council of Europe experts have also
addressed interpretation of the good relations duty in this context.'* A recent example is
provided in relation to duties the UK has accepted regarding the promotlon of the
traditional and correct forms of place names in the Irish language % The Northern Ireland _
ministry responsible for transport did recently produce proposals for bilingual road signs.
However, following a ‘good relations’ assessment, the proposals were only for a small
number of signs, with the policy decision set out as designed fo “confine the use of
bilingual traffic signing to discrete areas where there is confirmed overall support”. This is
presented in the context that signage may have a “negative impact on good relations”,"

108. Despite the evidence base relating to differentials in Northern Ireland, there can still be an
environment whereby raising the issue of sectarian discrimination and inequality between
the two main communities can be characterised as ‘divisive’ and therefore ‘bad’ for ‘good
relations’. Such an approach gives primacy to a particular interpretation of ‘good
relations’ above the need to tackle inequality. Despite the statements in the draft CSI
strategy that this will not be the approach taken, the programme itself does not appear to
bear this out; indeed, it does not deal with sectarian discrimination, and redressing its
outcomes appears to be outside the remit of the strategy.'**

The Committee may wish to urge the UK to ensure that the Northern Ireland
administration interprets ‘good relations’ concurrent with the duties under Article 7
ICERD. '

138 Equahty Act 2010, Section 149(5).
* Council of Europe (2010) Report of the Committee of Experts on the Charter (UK 3 Momtormg Cycle)
FCRML (21 April 2010)4, paragraph 123,

"Y' In particular, under Article 10(2)(g) of the European Charter for Regional or Minority Languages.

“! Department of Regional Developtent (2011) Bilingual Traffic Signs: Draft Policy and Draft Equality Impact
Assessment, paragraphs 1.6 and 7.6.

' CSI proposes to adopt the Shared Future good relations indicators which do not deal with differentials in matters
such as employment, poverty and housing.
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