NGO Comments and questions on the Danish Governments Fifth Periodic report under art. 40 of the Covenant on Civil Political Rights (CCPR).

After reading the Danish Governments report the Documentation and Advisory Centre on Racial Discrimination (DACoRD) would like to raise some questions that we would also like to expand on in a later NGO (Shadow) report to the UN Human Rights Committee.
The following structure follows the report provided by the Danish Government to the UN CCPR/DNK/5, 20 November 2007.

CCPR Article 2:

Para.  56 – 65. Incorporation of CCPR into Danish law.
Please be informed that the Incorporation Committee of experts has been set up, because the European Convention on Human Rights (ECHR) has indeed been incorporated into Danish law and thus been directly part of Danish legislation since 1993. The Committee amongst other found that since the incorporation of the ECHR, this Convention has consequently been used much more frequently than before (when it was only ratified), and much more than the UN Conventions which are still not incorporated. In the report the Danish Government has made reference to only two cases where the Covenant has been invoked (by the claimants), compared to the hundreds of cases where ECHR has been taken under consideration by Danish courts and administrative authorities etc. DACoRD is particular puzzled by the statement (para. 65) that:

“the Government finds that it is neither legally necessary nor politically desirable to incorporate the conventions into Danish law.” 
Possible questions: 

It would be interesting to know how many times ECHR have been used (cited) by Danish Courts since the incorporation (of that convention) compared to the use of CCPR during the same period?
It would also be interesting to know how many times administrative authorities have cited ECHR compared to CCPR (if ever) in administrative decisions? 

Why is it not politically desirable to incorporate CCPR into Danish law?
Para. 66-67 Effective remedy

The problem seems to be that the Danish Government has no examples of legal decisions using CCPR in Denmark As mentioned the government has only mentioned two cases and in both cases the Court did not agree that CCPR was violated. 

When it comes to the effect it is also crucial that decisions by the European Court of Human Rights are implemented but the decisions from UN bodies questioned by the Danish authorities. By way of example the Decisions by the Human rights Committee in the case on deportation to Uganda, the Danish authorities questioned the reasoning of the Human Rights Committee (by the end of the day deportation did not take place, but that was because the intervention by the Human rights Committee according to the Danish authorities has put the claimant in risk “sur place” and not because they agree with the Committee). A similar pattern can be observed in relation to CERD. In two recent cases CERD found violations by Denmark and that the victim should have compensation. In both cases the Danish authorities have rejected to compensate the victims (See: CERD/C/71/D/40/2007 and 34/2004).  
Possible questions:
It would be interesting to know who many times Denmark has been found in violation of the ECHR and thus had to compensate these victims since 1993? And in relation to that figure, also to know how many times Denmark has denied to pay compensation to those claimants who were successful in bringing their claims to the European Court of Human rights?
It would also be interesting to have figures on the numbers of Danish Court decisions stating that the ECHR has been violated compared to Danish court decisions stating that CCPR has been violated?

It would finally be interesting to know the number of administrative decisions finding violations of the ECHR compared to the number of administrative decisions finding violations of CCPR? 

Para 68-69 Review of bills

DACoRD agrees that the Ministry of Justice monitors up-coming legislation, however we have no knowledge of examples where the Ministry has informed the Parliament that an upcoming Bill was in violation of CCPR.

Possible questions:
How many times have the Ministry of Justice informed the Danish parliament that an upcoming bill is in violation to the ECHR compared to the number of times that possible violations of CCPR has been pointed out by the Ministry?
How many times have the Danish Parliament decided to change a Bill because the Ministry of Justice informed Parliament about a possible violation of CCPR? 
Para. 70-73  Guide on UN complaints procedures.

DACoRD think that this information is very important, however the real problem seems to be denial of enforcement of UN decisions as mentioned above. By providing the guide to victims, people do get expectations that they can seek redress and get compensation if they 
Possible questions:
To what extend is it reflected in the guide that the Danish authorities do not think that they are obliged to pay compensation (or in other way follow the decision) made by an UN body? 

Is the Danish Government going to change the guide in order to inform future claimants that – in case of a positive outcome of the petition – they can only expect compensation is the case is considered by the European Court of Human Rights but not the UN cases?

Para 74-84 Cases on violations of section 266 b of the criminal code.

The Government provided some figures of the very small numbers of cases prosecuted, however only figures from 2004 (16) and 2005 (20) on have may complaints have been filled that was rejected and consequently not prosecuted by the police/prosecution (See Para 82). 
Following the above mentioned comments and a number of complaints filled with CERD on the lack of effective implementation of section 266 b of the criminal code a number of questions comes into mind. (See: by way of example CERD/C/71/D/36/2006 and CERD/C/71/D/37/2006).
Possible questions:
How many complaints have been filled with the police in relation to possible violations of section 266 b of the criminal code each year (2001 to 2007), and who many of these complaints have lead to prosecutions and how many have been dismissed?

How many times have complaints been rejected by the police, however being allowed to appeal because the complainants is considered a “victim” by the Danish authorities? 

Can the Danish government point to any example that persons (who are Jews, Somalians or member of any other minority group) are considered “victims” in relation to a violation of section 266 b of the criminal code?

Para. 85-89 Aggravating circumstances and reporting
The change of the criminal code and the new reporting system is positive initiatives. Even though this happened in 2004 the Government has included no information on the number of cases which is quite a surprise is it is also mentioned that the reporting system has been improved.

Possible questions:
How many complaints have been filled with the police (violence) since 2004 where aggravating circumstances have been relevant to consider?
How many court cases have been initiated by which the prosecutor have asked for increased sentence due to “aggravating factors”?

How many court decisions have invoked aggravating circumstances and increased the sentence since 2004?
Para. 91 Act on prohibition against discrimination
Same problem - the Governments report has no information what so ever about the number of complaints, cases taken under consideration and prosecuted and outcome in such court cases.

Possible questions:
How many complaints have the police received each year according to the Act on prohibition against discrimination?
How many cases have been prosecuted each year?
What was the outcome of these court cases?

Para. 115-120 differential treatment in the labour market
Same problem with lack of information about effectiveness of the legislation. The report mentions one case from 1998 and to court decisions from 2001 according to the Act against differential treatment (and one ongoing case from 2006). The Government seems not to have recorded any cases between 2001 and 2006.

Possible questions:
How many cases on labour market discrimination have been reported each year since 2001?  

Who many court cases have been considered and what was the outcome?
Para. 121-126 Integration Act
DACoRD is presently representing two clients (with refugee status) who have free legal aid to go to court in order to challenged the so called “starting allowance” (financial aid for refugees who have no yet a job) which is provide by the Integration Act (See para. 125). As also mentioned the Starting allowanced is about half the seize that refugees received before 2002 and as others in need of social assistance will receive as “cash allowance”. According to UNHCR this is discriminatory as the Refugee convention (1951) provides for social assistance on an equal footing with nationals of that country.

Possible questions:
Can the Danish Government confirm that refugees have been granted free legal aid in order to take cases to court in order to challenge the “starting allowance” scheme?

Can the Danish Government explain why the starting allowance is not contrary to the refugee Convention and CCPR (art. 2 and 26), when refugees in need of social assistance only get about 50% of the amount that Danish in need of social assistance receives? 

