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Introduction


1. In its Concluding Observations CEDAW/C/ARM/CO/5-6 (hereinafter, CO), among other issues, the Committee emphasized the factual existence of declarations, hate speech, and hate acts against LBT women in Armenia (CO № 44 (e)). Subsequently, the Committee advised that Armenia took action to counter and prevent such cases by criminalizing hate speech and hate acts against LBT women as well as provide respective victims with effective access to justice (CO №45). Unfortunately, such small attention devoted to such a large community and to such high levels of discrimination and stigma, including hate speech and violence, that befall LBT women in Armenia is underwhelming. 

2. Considering the afore-mentioned, ECOM would like to emphasize the obvious misconception and misunderstanding when it comes to right to non-discrimination of people based on their sexual orientation, gender identity and expression (SOGIE) and the distorted way in which the Armenian government understands and approaches these concepts. Report CEDAW/C/ARM/7 (the Report), specifically, paragraph 120 states the following: 

Part 1 of Article 140 of the Criminal Code prescribes that forcing a person to sexual intercourse, homosexuality, lesbianism or other sexual actions, by means of blackmail, threats to destroy, damage or seize property, or using the financial or other dependence of the aggrieved, shall be punished (...) by imprisonment for a term of one to three years. In other words, the Labour and Criminal Codes already enshrine regulations that prohibit all forms of violence, including forcing a person to sexual intercourse, homosexuality, lesbianism or other sexual actions, by means of blackmail, threats to destroy, damage or seize property, or using the financial or other dependence of the aggrieved, that is considered a criminally punishable act. 

Firstly, the wording “forcing a person to lesbianism” and “forcing a person to homosexuality” are degrading and homophobic in nature. Being lesbian and homosexual is put in the same category as “forcing a person to sexual intercourse” by the present Armenian Criminal Code and, evidently, is perceived as so by the Armenian government. Both of these norms have no effectiveness in providing LBT women with effective instruments of protection of their rights if they become victims of SOGIE-based discrimination. 

3. Additionally, the entire section on LBT+ women (Report para 228-232) does not include a word on what the Armenian government has done to criminalize hate speech against LBT women and what has it done to provide them with effective access to justice. Effective access to justice means adopting an all-inclusive, open-ended yet specified anti-discrimination legislation that would ban all forms of discrimination, including discrimination based on sexual orientation, gender identity, and gender expression. 

4. Article 18 section 1 of the Convention outlines that “States Parties undertake to submit to the Secretary-General of the United Nations, for consideration by the Committee, a report on the legislative, judicial, administrative or other measures which they have adopted to give effect to the provisions of the present Convention and on the progress made in this respect.” ECOM considers that, within the scope of the right to equality (article 2 of the Convention) and the right to health (article 12 section 1; article 14 section 1 para (b) of the Convention), Armenia’s report does not provide the Committee with the ability to understand, in any capacity at all, the situation in the country regarding the right to health, considering the interests of the LBT community, especially trans people, as well as regarding their other rights. The given Alternative Report is meant to serve as additional data regarding the non-discrimination of trans people in Armenia, the observation of their right to equality and right to health and as an instrument to advance positive changes to amend the current underwhelming position in which the mentioned minority group tends to find itself. 

Article 2 — Right to Equality

5. The Armenian government does not view the notion of “gender” as defined and understood by the international community. Article 29 of Armenia’s Constitution states that “[d]iscrimination based on sex, race, skin colour, ethnic or social origin, genetic features, language, religion, world view, political or other views, belonging to a national minority, property status, birth, disability, age, or other personal or social circumstances shall be prohibited.” Article 30 of the Armenian Constitution sets the legal equality of men and women. The Law “On Ensuring Equal Rights and Equal Opportunities of Men and Women” was adopted but it ensures equality in all spheres of life only based on birth-assigned sex for men and women. However, “gender” is not synonymous to “sex.” Gender and sex are different legal notions and imply different things, where “sex” refers to a person’s biologically assigned sex, based on their various sex characteristics, while “gender” “refers to the roles, behaviours, activities, attributes and opportunities that any society considers appropriate for girls and boys, and women and men. Gender interacts with, but is different from, the binary categories of biological sex.”[footnoteRef:1] Neither the Constitution of Armenia, nor its general legislation define the words “gender” or “gender identity” anywhere as per the practice of UN Human Rights Treaties Bodies. The list of protected attributes in Armenia’s Constitution is open, yes, but the absence of effective mechanisms of interpreting them during law-enforcement and judicial procedures as such that encompass SOGIE, as well as the profound acts of homophobia and transphobia exhibited by law-enforcement officers and medical professionals, renders the presence of this open list irrelevant. While the adoption of the Law “On Ensuring Equal Rights and Equal Opportunities of Men and Women” is highly commendable when it comes to ensuring equality of heterosexual and cisgender people, it has absolutely zero value for LBT people. [1:  WHO on Gender, https://www.who.int/health-topics/gender] 


6. ECOM would like to note that it is aware of the Armenian government’s attempts to present some sort of anti-discrimination law. Notably, the draft-law “On Ensuring Equality,” which was meant to expand upon the above-mentioned Article 29 of the Armenian Constitution, was being considered by the parliament. The Law was supposedly derived from the Human Rights Action Plan of the Republic of Armenia (RA) and, coupled with it, was supposed to ensure equality and prohibition of discrimination. It is worth stating that the draft[footnoteRef:2] of said Law “On Ensuring Equality” had no mention of “sexual orientation” or “gender”, or “gender identity.” The civil society had also forwarded its recommendations to provide particular steps in the action plan regarding the implementation of the Human Rights Protection National Strategy 2017-2019, but they were rejected by the Ministry of Justice of RA. Among others, these recommendations included the adoption of comprehensive anti-discrimination legislation that would grant effective protection levers to the entirety of LGBT+ community. [2:  https://www.e-draft.am/projects/1801/about] 


7. At present, there is no possibility for trans people to restore their rights that have been violated based on their SOGIE. RA’s criminal legislation has no material and procedural provisions to prevent, investigate, and punish hate crimes, especially SOGIE-based hate crimes. Hate crimes as such are not even stipulated legislatively the way the international community understands them. Article 63 of the Criminal Code of RA[footnoteRef:3] provides for criminal responsibility and circumstances aggravating the punishment for the crimes on the grounds of ethnic, racial or religious hatred, fanaticism. There is even no article in the Criminal Code that would punish for discriminating against other attributes that would complement and be based on the open list of grounds that is enshrined in Article 29 of RA’s Constitution. Article 226 of the Criminal Code defines only national, racial, and religious hatred.[footnoteRef:4] That being said, the Criminal Code of Armenia, article 139, separates homosexual rape into an individual article, reading: “Homosexualism or other actions of sexual character enacted against the will of the victim [or female victim] with the use of violence or a threat to use to on the victim [or female victim] or on another person, or with the use of the helpless state of the victim [or female victim] is punished by imprisonment for a period of three to six years.”[footnoteRef:5] Article 138 called “Rape” criminalizes the same exact actions only for the man being the perpetrator and the woman being the victim. “Homosexualism” is a homophobic term and the existence of this article enforces the public stereotype about homosexuality being wrong, something distorted — the discrimination spills over to LBT women. The crime of rape should be universalized for every sex and gender, and for every person of age, in a single, comprehensive article. [3:  Criminal Code of Armenia, http://www.parliament.am/legislation.php?sel=show&ID=1349&lang=rus]  [4:  Ibid. ]  [5:   Criminal Code of Armenia, http://www.parliament.am/legislation.php?sel=show&ID=1349&lang=rus ] 


8. Hate speech is not commonly defined and regulated by the Armenian law, too. Article 397 of the Criminal Code additionally provides criminal liability for denial, mitigation, approval or justification of genocide and other crimes against peace and humanity on the grounds of race, skin color, national or ethnic origin and religious belief,[footnoteRef:6] however, again, the list is closed here and the object of such crimes is the public order and national security rather than the privacy and personal dignity of a private individual. Law-enforcement bodies deny victims in registering them being abused as hate-crime victims, which leads to further discrimination and utter ineffectiveness of investigation and punishment.  [6:  Ibid. ] 


9. The predominant majority of trans women victims of hate crimes have no access to effective justice. Not only are they routinely subjected to degrading treatment by the general public, family, co-workers, and law-enforcement — the hate speech coming from public figures that goes unpunished further creates the sense that discrimination against the LBT is state-supported. Additionally, Armenia has no laws and no judicial practice to help trans people effectively use even the constitutional norms that apply to them as human beings, citizens of RA. Nobody should be above the law and everyone, regardless of their material and social status, should be punished for committing acts of discrimination and/or violence against the LBT, as prescribed by the law. More effort and more investment in the nearest future is necessary on the Armenian government’s part to address the serious imperfections and drawbacks of its existing legislation with regards to SOGIE.

Article 12 and 14 — Right to Health

10. Trans people cannot acquire satisfactory healthcare services because of the danger of the secrecy of their health, including their HIV status, being violated, or because of them being harassed or blackmailed by medical workers or law-enforcement officers. The Pink Armenia NGO conducted a survey, where participants completed an online anonymous questionnaire. The LGBT+ children, being the target of the survey, appear to be subjected to frequent bullying: 82% of the respondents had been subjected to bullying, 35% of which had been subjected to bullying multiple times. The survey reports not only cases of violence but blackmail, too. This is just when it comes to LGBT+ children. With this in mind, adult trans people, are often blackmailed or afraid of blackmail because they can lose their jobs, families or be subjected to public physical and verbal abuse. Apart from this, these minorities (being in any age group) are reluctant to turn to the police or other law-enforcers for protection because of the additional abuse they are afraid of being subjected to after disclosing their sexuality or HIV-positive status. The intersection of the mentioned factors creates a danger to the lives trans women since not only do they not receive regular healthcare and legal protection in case they are victims of discrimination, they are also discriminated against in receiving adequate sexual and reproductive education, as well as in receiving HIV-related services that the country is obliged to qualitatively provide to everyone.

11. In its Report, Armenia argues that its criminal and labour legislation has comprehensive protection for LBT women in place, however, ECOM asks the Committee to consider the following. Trans people in general, trans women especially, are highly stigmatized in the labour market. This often forces them to resort to providing sexual services undercover. There, they are left at the mercy (or viciousness) of those who turn for these services. For example, after having used the sexual services of the trans woman E.A., the visitor burned the former’s apartment and left. E.A. was left with severe corporal injuries and burns, not to mention the material damage. E.A. turned to the NGO New Generation. The NGO’s attorney filed a criminal lawsuit on 18 October 2018 pleading compensation for damages as a result of the crime. The case is under investigation, psychiatric examination has been assigned. In another case, K.G., a 25 year-old trans woman, a sex worker, had her throat slit on June 2018 after the visitor had received sex services from her. He left her bleeding and left. The victim somehow was able to reach the neighbour's door; the ambulance arrived. The medical workers, having identified K.G. as a trans woman, exhibited disgust and other inhuman behaviour, stalling the provision of emergency medical services. Other trans women and the NGO New Generation interfered and the victim was saved. Another victim of the national transphobia is M.T., aged 30. An unknown man approached the trans woman, M.T., on July 2018, asking for her sex services. Then he tried to assault her; she tried to defend herself. The assailant took a nearby-lying bottle and hit M.T. on the head, causing an open bleeding wound. M.T. turned to the Medical Centre after Armianets, the staff denied her emergency aid, saying that the facility was under construction, although the victim saw no construction works being performed. She had to turn to another facility. The victim survived. These and many other registered cases are explicitly transphobic. Due to there being no adequate regulation of self-determining and legalising one’s gender identity and there being no protection of people from discrimination based on their SOGIE, such horrible violations of human rights keep occurring and go unpunished. Additionally, the medical staff and the police are absolutely uneducated when it comes to dealing with trans victims and only subject them to cruel or degrading behaviour further.

12. Another scandalous case happened on 18 August 2018. One citizen turned to an LGBT+ NGO, saying that an armed person approached 6 trans people, in Yerevan, and threatened to cause harm to their lives and health. The trans people got scared and fled to a nearby hotel to hide; the man followed them. The trans people got kicked out of the hotel. They applied to the Kentron Police Station, describing the situation. Two other trans people approached them; a conflict erupted between them and nearby flower sellers; the police also joined the conflict. A brawl erupted, both trans people and police officers got injured. The RA police brought charges against trans women Z.H. and M.K., and published an article on their website titled “Women at first sight, but in reality men in girls’ clothes and their supporters broke into the police station.” Not only did the police officers exacerbate the conflict, they also disclosed the identity of Z.H., infringing the presumption of innocence, not to mention the police distorting the entire situation. Z.H. was tortured at the Kentron Police Station. Z.H. was detained and her detention was prolonged during pre-trial. The NGO’s attorney filed a complaint from Z.H. about being subjected to torture, the court reported to the prosecutor’s office. Z.H. was visited by the prosecutor’s office and recognized as a victim of battery at the police station, during detention. The torture claim was not considered with full seriousness, the judicial battle continues. These and other trans women are subjected to transphobic behaviour on the parts of law-enforcement and medical staff on a regular basis since the latter feel immune to punishment; rightly so, as there are no norms to protect trans people. Apart from this, trans women are afraid to turn for regular medical services, as well as HIV-services, because they are afraid of being abused there, of their identity or health status being disclosed, or becoming a victim of blackmailing. The Armenian medical workers and law-enforcement officers are vastly uneducated about the nuances related to this minority group and keep exhibiting cruel behaviour towards them.

13.  In another case, a trans woman A.A. came to a Yerevan medical facility requiring  healthcare in January 2019. The doctors at the medical facility guessed that the person was a trans woman based on her appearance and started mocking her. Then they started threatening her life. The victim did not provide any other details about this transphobic case. The victim was tended to by the attorney of NGO “New Generation” who explained the illegality of the incident and the ways to proceed with litigation. However, the victim refused to persecute the wrongdoers, fearing further discrimination and for her life.  In another January 2019 case, a trans sex worker got into an altercation with a passerby in a park in Yerevan. The man assaulted the trans woman. Ambulance was called. The doctor that arrived voiced he knew trans people would hang around this park and denied the trans woman medical aid. The trans woman victim was provided with emergency medical aid by a worker of NGO “New Generation.” The victim refused to persecute the ones involved. In another case, a trans woman found out she had a stomach ulcer in February 2019, in Yerevan. She turned to a doctor. The doctor identified the patient as a trans woman based on her appearance and denied her medical or any kind of help. 

14. According to ECOM’s Legislative Analysis Related to LGBT+ Rights and HIV in 11 CEECA Countries (2018), there are no legal provisions that regulate the sex reassignment surgery in Armenia. Additionally, the RA Government Decision N 276, 27 March 2008, which outlines the types of medical care and services conducted for the people of Armenia, does not include sex/gender reassignment as a type of healthcare service available in the country. Trans people, as a result, face gruesome medical consequences. They either go abroad to perform the surgery and come back and do not have any ability to apply for post-surgery care and hormonal therapy. There is also danger of them not being able to re-enter Armenia because of the disparity between their new appearance and the old documents. They also sometimes invite doctors to Armenia (or turn to local doctors) and perform the surgery undercover, again, without any guarantee of a follow-up treatment and they are not protected in case the surgery is performed badly. The gender confirmation procedure should be akin to a regular administrative process without deeming trans women as psychiatrically ill and as having undergone the sex reassignment surgery to be the only reason for receiving identifying documents based on the trans person’s chosen new identity.

Recommendations

ECOM asks the Committee on the Elimination of Discrimination Against Women, during its 81st Pre-Sessional Working Group, to consider the following:

· What measures has Armenia undertaken specifically to adopt legislation that would ban all forms of discrimination, including discrimination based on sexual orientation, gender identity and expression?
· What activities has Armenia done to include SOGIE as aggravating circumstances for committing a crime, to criminalize hate speech and hate acts based on SOGIE?
· What steps has Armenia taken to exclude homosexuality, gender dysphoria, and “transsexualism” or any other related terms from its list of psychiatric disorders as per the recommendations and data available in ICD-10 and ICD-11?
· What has Armenia undertaken to adopt an evidence-based, progressive national HIV-prevention plan that would include LBT women as individual key population groups, allocate the necessary resources for their HIV-coverage, and that would start gathering proper HIV-statistics in relation to LBT women?
· What has Armenia done to create and adopt a progressive, evidence-based legislative framework for legal gender recognition and change of gender markers for trans people at large, making gender recognition akin to a regular administrative process, as well as eliminating the need to undergo gender reassignment surgery as the only valid reasoning for changing one’s gender?
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