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1. This document was prepared by the Strategic Decisions Public Foundation, which studies the issues of criminal justice and takes part in the reform of the criminal block of legislation in Kyrgyzstan (Criminal and Criminal Procedure Codes, etc.). The Strategic Decisions Foundation seeks to provide maximum assistance to the subjects of legislative activity. The Foundation conducts an examination of legislation, monitors the practice of its enforcement, helps society and government agencies to timely see emerging problems in the field of criminal justice, which is the most sensitive area for human rights in Kyrgyzstan. The opinions presented are aimed at facilitating the solution of the challenges faced by the people and state bodies of an independent democratic Kyrgyzstan. The authors hope that the proposals and recommendations will be useful to the UN Human Rights Committee for a comprehensive 360º analysis when considering the State Party Report and will help progressive development, building a fair and modern legal system in Kyrgyzstan. We believe that this will ensure compliance with the international obligations of the Kyrgyz Republic under ICCPR and other related conventions. 

2. The report covers the issues of the administration of justice in the Kyrgyz Republic to ensure the guarantees related with ICCPR. On October 28, 2021, as a result of the reform in the Kyrgyz Republic, new codes were adopted that abolished the division into “crimes” and “misdemeanors”. Previously misdemeanors fell under the legal guarantees of the Code of Criminal Procedure. The powers of state bodies in the field of administration of justice were also changed. A pre-investigation check was introduced before initiating a criminal case. The liability of legal entities is excluded. In some cases, the guarantees for victims of crimes have been reduced, in contrast to the situation before the introduction of new codes.

3. At present, the guarantees of criminal proceedings defined by the Code of Criminal Procedure cover only acts considered as a criminal offense (a crime) under the Criminal Code. Acts, responsibility for which is determined by the Code of Offences, were removed from the sphere of regulation of the Code of Criminal Procedure. Consequently, the guarantees that were previously regulated by the Code of Criminal Procedure, which, among other things, fell under the guarantees of the ICCPR, in terms of a fair trial, equality of rights for the defense and prosecution, and effective judicial control over the administration of justice, have decreased. In the process of reform, new legal conflicts arose that require the elimination of contradictions and search for effective solutions.

4. Gender crimes 

Article 2: non-discrimination, obligation to take measures to ensure execution all rights recognized by the ICCPR;
Article 23: the right to protection of the family by the state and society, the right to marry and create a family;
Article 24: the right to protection of children without any discrimination

As part of the latest reform of criminal legislation (the Criminal Code and the Criminal Procedure Code), a number of gender-based crimes were classified as private-public prosecution, meaning that a criminal case will be initiated only if the victim(s) has made an official application. Previously, these crimes were classified as public prosecution. The change has led to the fact that a number of crimes now remain out of registration and, accordingly, the perpetrators evade responsibility and punishment, as the victims refuse to file an application for various reasons (threats, pressure, family ties, mentality and traditions) [footnoteRef:3]. In addition, for two types of serious crimes – rape and sexual assault – reconciliation of the parties is allowed. A number of crimes where the victims are minor children: violation of the law on marriageable age during religious ceremonies (Article 175 of the Criminal Code), coercion to enter into actual marital relations (Article 173 of the Criminal Code), human trafficking (Article 166 part 4 of the Criminal Code) may also be terminated in connection with the reconciliation of the parties, where one of the parties is the legal representative of the child. That is, in fact, reconciliation occurs with the parents or guardians of children. This violates the rights of the minor and discriminates on the ground of age, which violates a number of provisions of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and the Convention on the Rights of the Child (CRC), along with a violation of ICCPR. [3:  See an example of Aizada Kanatbekova’s case (in Russian), https://kaktus.media/doc/435707_pravoohraniteli_poveli_sebia_nedostoyno._intervu_s_ekspertami_o_dele_ayzady_kanatbekovoy.html.] 


Recommendation: It is necessary to revise the list of crimes and include all crimes concerning vulnerable groups (women, children etc.) in the category of public accusation, criminal cases for which should be initiated regardless of whether they file a complaint.


5. Human trafficking 

Article 8: prohibition of slavery and the slave trade, prohibition of forced or compulsory labor

The Criminal Code of the Kyrgyz Republic contains Article 166 (Human Trafficking), however, Part 4 of this article violates the treaty requirements and classifies child trafficking as a less serious crime, which is punishable by up to 5 years in prison. At the same time, for trafficking in adults, the sentence is much higher, up to 10 years in prison.

Recommendation: it is necessary to amend and revise the sanction of Part 4 of Article 166 of the Criminal Code, to increase the sanction in accordance with the requirements of the treaty. It is also necessary to harmonize and eliminate contradictions between Article 166 (trafficking in persons) and Article 167 (trafficking in children) of the Criminal Code.

6. Arrest 

Article 9: liberty and security of person

The Code of Offences (CO) foresees arrest as one of the penalties (Article 33 CO). Arrest may be appointed by the court up to 7 days. But in fact, the arrest is a short-term imprisonment (deprivation of liberty). At the same time, a person subject to arrest is not provided with the full scope of legal guarantees in connection with the restriction of freedom and personal integrity.

Recommendation: Deprivation of liberty is a criminal punishment, minor acts (offences) should not involve arrest. It is necessary to consider the exclusion of arrest as a penalty from the Code of Offences.

7. Conditions of detention in places of deprivation of liberty 

Article 10: The right of persons deprived of their liberty to be treated with humanity and respect for the inherent dignity of the human person

In 2019, administrative arrest was canceled in Kyrgyzstan. The reason was banal: because there were no conditions in the places of detention of those arrested. The detainees were kept in reception centers or temporary detention facilities (IVS of the Ministry of Internal Affairs), which do not meet all the requirements for serving a sentence (medical care, food standards, sanitary standards, availability of a bed, toilet, access to a lawyer, etc.). According to legislative changes in 2021, the arrest has returned. Today, serving a penalty in the form of arrest is carried out in the same reception or temporary detention centers as before. Such conditions violate the requirements of international standards for such establishments. Serving a sentence in such conditions is tantamount to torture.

Recommendation: All sufficient conditions for detention are required. It is required to reform the temporary detention centers and all places of arrest as soon as possible. The authorities need to develop a special programme to reform the detention system and provide it with necessary resources. All places of detention under the Code of Offenses should not be under administration of the Ministry of Internal Affairs, since the Ministry of Internal Affairs is the body that persecutes. The execution should not be in the same body that is pursuing. It is forbidden to combine powers in one body because this creates conditions not only for conflicts of interest but also for serious abuses and human rights violations.


8. Expulsion of foreigners

Article 13: the right of an alien lawfully present in the territory of the state to be expelled only in execution of a court decision rendered in accordance with the law

In accordance with the Code of Offenses, when executing a penalty in the form of expulsion of foreign citizens from the territory of the Kyrgyz Republic, they can be placed in special centers (in fact, a reception center), where persons can stay up to 30 days without any court decision. 

Recommendation: It is necessary to consider the possibility of excluding the creation of specialized centers for deportees (foreigners). The persons being expelled must be provided with all procedural guarantees prescribed by law. The law does not provide for such guarantees at present.


9. [bookmark: _Hlk113821564]Inviolability of the home, prohibition of arbitrary invasion of privacy

Article 17: prohibition of arbitrary or unlawful invasion of privacy and family life, prohibition of arbitrary or unlawful infringement of the inviolability of the home, secrecy of correspondence, unlawful attacks on honor and reputation

The Code of Offences contains a measure to ensure the rule of law in the case of an offense in the form of an inspection of a vehicle, a small boat, things, luggage, hunting and fishing tools, extracted products and other items. In cases of urgent delay, these things, items may be subjected to inspection in the absence of the owner (possessor) using technical means of photo and video recording. What falls under urgent cases, the Code does not contain. Who will establish that such cases had place?

At present, there is a risk of restoring the previously existing Law on Investigative Activities, in which, possibly, pre-investigation actions that violate human rights (phone tapping, surveillance of a person and place, etc.) will be reintroduced, which will be carried out without a court decision.

Recommendation: In order to exclude corruption risks and abuses, it is advisable to clearly define in the legislation all cases that brook no delay. 
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