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[bookmark: _Toc54708214]Summary of Issues and Recommendations
Introduction
This report is a result of a collaborative effort of the organisations that are part of the South African National Civil Society Platform for Land Governance. It incorporates voices of women engaged in an ongoing struggle to secure, defend or reclaim their land rights. The report examines women’s land rights and the neglect, denial and violation of those rights in relation to various Articles of the Convention. It also presents recommendations drawn from this examination and, in particular, the analysis of the women interviewed. 
The key points and recommendations are summarised below.
Article 1 Definition of Discrimination
Issue: There is a gap in knowledge and understanding about gender discrimination and there is a lack of a universal definition of discrimination against women under customary law.
Recommendation: There is a need for targeted awareness raising and dissemination of the protections offered by legislation, the measures to access these protections and a system to measure the effectiveness of these.  A clear and widely accepted definition of discrimination against women under customary law should be adopted.
Article 2 Elimination of Discrimination
Issue: Discrimination remainsentrenched in some legislation, and in proposed laws. Entrenched discrimination strips women of their rights and is a violation of the democratic principles enshrined in the South African Constitution, the Convention and international law.
Recommendation: Regulation of customary institutions should address discrimination against women, set clear parameters for traditional leadership in line with the Constitution, and clear procedures and measures for implementation.  Alongside this process, there should be efforts to promote the principles of non-discrimination through dialogue, conversations and ongoing media campaigns including women and the custodians of customary law. Security of tenure needs to apply to women directly, not as dependents of male relatives.
Article 3 Advancement and Development of Women
Issue: There is no government programme aimed at advancing rural women and general programmes do not advance rural women since they do not have control and security over land.
Recommendation: A regulated system of communal land ownership is needed that ensures equal security of tenure for both men and women. The government should impose a multi-layered system for allocating land rights to mining companies, which can be verified by independent committees/ courts in order to ensurethat the rights of women are not violated, that they are consulted and that they are given fair and adequate means and opportunities to benefit directly from petroleum and mineral resources in the areas where they live.  The law should make provisions for the government to withdraw mining permits or deny renewal of permits if it is established that violation of rights has occurred and that adequate compensation has not accrued to the affected parties.


Article 4 Accelerating de facto Equality between men and women
Issue: First level policy on land prioritises women only on paper, in second level policy and implementation rural women are not prioritised.
Recommendation: Land is one of the key determinants of advancement and improvement of livelihoods and quality of life in rural areas. Government needs to take special measures to make land available, accessible and secure for women in rural areas in order to accelerate de facto equality between men and women.  The government should introduce specific programmes for the advancement of rural women, which prioritise access and use of land with secure tenure rights for agricultural development and other activities.
Article 13 Economic and Social Rights
Issue: Policy and programmes fail to advance rural women’s economic and social rights, instead they systematically exclude them.
Recommendation: State supported, community based financial services targeting rural women should be established, in accordance with the Committee’s General Recommendations. These should be designed in such a way that they ‘include’ rural women small and subsistence producers in their design. There should also be parallel programmes that focus on building the capacity of rural women so that they are ready when such opportunities are presented. Awareness raising about such products is critical. Women should be able to use their own language and have options other than internet when submitting applications.
Article 14 Land Acquisition and Tenure Security
Issue: Land acquisition does not systematically target women and their tenure is not secured.
Recommendation: In line with the Committee’s General Recommendation, the government should conduct a gender analysis of all legislation governing land and ensure that gender discrimination is eliminated in all of them. In line with this, the government should develop gender indicators and targets for legislation to ensure that it is implemented effectively. 
The government should establish a system that enables women in communal areas to have independent access to land and have tenure security on that land.  The Ministry of Women, Youth and Persons with Disabilities in the presidency in partnership with civil society organisations is leading a campaign (one woman one hectare) for women’s access to land.  The government should endorse and support the call for rural women to have secure access to land.  
The government should develop clear guidelines and standard procedures to guide implementation and monitoring of legislation.  
The government should develop a system of securing tenure for women, including rural women, women farm dwellers and women living on CPA farms.
The government should also focus on developing legislation to regulate customary law, eliminate gender discrimination, and dismantle the patriarchal constructs within it.
Issue: There is a big gap in terms of access to services for women.
Recommendations: The government should ensure the right to water and sanitation services in communal areas and on farms as mandated by the legislation, and roll out provision of services in the areas where this is still lacking.The government should conduct an assessment of service availability in rural areas.  In addition, it should monitor the services that are offered in the health facilities that are available and ensure that the health facilities are fully equipped.  The government need to look carefully at the plight of women living on farms and develop strategies of getting services to these areas.
Article 16 Equality in Marriage
Issue: The law regulating customary marriages guarantees equality in marriage and over property but there is still no de facto equality in customary marriages.
Recommendation: There should be awareness raising on the Recognition of Customary Marriages Amendment Act at community level. There should also be enforcement of the law and monitoring of its implementation on the ground. A consultative process on polygamous marriages should take place to draw on women’s experiences and hear their voices on the subject, to influence future policy. The government should put in place measures to recognise and secure tenure rights of rural women in customary marriages.
[bookmark: _Toc54708215]Brief Background and South African Countryside
This report is a collaboration of organisations who are part of the National Civil Society Platform for Land Governance - the Land Network on National Engagement Strategy (LandNNES). It is a result of a combination of desktop research; consultations with key organisations within LandNNES, discussions with some key resource people including, government representatives and interviews with rural women across the country.The status of rural South Africa is a result of the unjust and discriminatory racially segregated apartheid system. The apartheid government created self-governing states under tribal chiefs (Bantustans) for black people, in order to make more land available for the white minority[footnoteRef:2]. The Bantustans then became labour reserves for the mining industry and the commercial farming sectors[footnoteRef:3]. Men were forced to migrate to work in the mines and women stayed and looked after the homesteads and the resources.  These and women living on private farms on peri-urban informal settlements were interviewed as part of the process of compiling this report. Since the fall of employment in the mining and manufacturing sectors, these areas have been more plagued by poverty and under-development.   [2: Mann. M. 2000. Women’s Access to Land in the Former Bantustans: Constitutional Conflict, Customary Law, Democratisation and the Role of the State. Institute for Poverty, Land and Agrarian Studies.]  [3:  Harold Wolpe (1972) Capitalism and cheap labour-power in South Africa: from segregation to apartheid, Economy and Society, 1:4, 425-456, DOI: 10.1080/03085147200000023] 

In addition, the country  has high levels of poverty[footnoteRef:4] and unemployment. Evidence shows that women in rural areas are disproportionately affected by poverty than their male counterparts[footnoteRef:5]. According to the data from the National Income Dynamics Study of 2008, 70% of women in rural areas were poor compared to 42% in urban areas[footnoteRef:6].At the same time female-headed households make up 40% [footnoteRef:7]of all households in the country.  Rural areas are under-developed with very low provision of infrastructure and services. [4:  David Francis & Edward Webster .2019. Poverty and inequality in South Africa: critical reflections, Development Southern Africa, 36:6, 788-802, DOI: 10.1080/0376835X.2019.1666703]  [5: Cheteni, P.; Khamfula, Y. and Mah, G. 2019. Gender and Poverty in South African rural areas. Cogent Social Sciences No.5.https://doi.org/10.1080/23311886.2019.1586080. Accessed on 25 August 2020. ]  [6:  Agenda: Empowering Women for Gender Equity No. 84. GENDER & RURALITY.2010. pp. 46-52. Taylor & Francis, Ltd. https://www.jstor.org/stable/27917351. Accessed on 24 August 2020.]  [7: https://www.dailymaverick.co.za/article/2020-04-16-women-headed-households-and-covid-19/. Accessed on 24 August 2020.] 

[bookmark: _Toc54708216]Article 1: Definition of Discrimination
[bookmark: _Toc54708217]Availability
According to the Convention, discrimination against women refers to any (distinction, exclusion or restriction made on the basis of sex). South Africa has a plural legalism system, a ‘formal’ system, inherited from the Roman Dutch law, which is administered through the courts, and an ‘informal’ customary law system administered through traditional chiefs.The South African Constitution has a framework for equality.  Section 9 of the constitution guarantees equality and freedom from discrimination.  Furthermore, the Promotion of Equality and Prevention of Unfair Discrimination Act of 2000[footnoteRef:8], commonly referred to as the Equality Act,specifically covers discrimination against women. [8: Act 4 of 2000.] 

[bookmark: _GoBack]The Constitution recognises customary law as beingsubject to the Constitution, in which the principle of non-discrimination is enshrined. However, under customary law, there is no conception of discrimination against women. The majority of womenlive in communal areas governed by male-dominated traditional institutions, whichfollow different sets of rules,thatare negotiated at a local level and are influenced by patriarchal norms and values.There is no universal definition of what constitutes discrimination against women under customary law, and as a result customary rules and norms continue to discriminate against women in different ways. The absence of a definition of discrimination against women under customary law is a barrier to ensuring equality.
[bookmark: _Toc54708218]Evidence
Our evidence shows that discrimination against rural women continues in subtle and obvious ways.  The annexuresattached to this report show how rural women face discrimination in acquiring land, holding land in their own right, securing tenure and accessing other services.


Furthermore, the South African Presidential Advisory Panel[footnoteRef:9] on Land Reform reported that while land reform has been very slow, women in particular have been marginalised. Land reform has tended to prioritise large scale commercial farming, which is dominated by men, to the disadvantage of small-scale farming, where women play a bigger role. The constraints women face in accessing and holding land in their own right are due tocultural values, norms and customary practices. Women generally access land through familial relationships and their access is dependent on their relation to male relatives (husbands, father, brothers and sons). [9: Presidential Advisory Panel on Land Reform and Agriculture. 2019. Final Report] 

[bookmark: _Toc54708219]Recommendations
There is a need for targeted awareness raising and dissemination of the protections offered by legislation, the measures to access them and a system to measure the effectiveness of these.  A clear and widely accepted definition of discrimination against women under customary law should be adopted.


[bookmark: _Toc54708220]Article 2 Elimination of Discrimination
[bookmark: _Toc54708221]Availability
The government has, in the previous reports, covered in detail the legislationthat is in place. However as reported by the government, the Women’s Empowerment and Gender Equality (WEGE) Bill did not make it to law and lapsed in 2014.
This means that there is a gap in terms of a comprehensive law that addresses discrimination against women.  There is also no application of the provisions of the Convention to the laws that directly affect rural women.  There is a tendency for government to continue passing legislation that entrenches instead of removing discrimination in customary law. Legislation that has a direct and immediate impact on rural women includes:
The Recognition of Customary Marriages Act (RCMA), of 1998[footnoteRef:10] which is aimed at affording customary marriages the same protections enjoyed under civil marriages,which includes equality in marriage.  The RCMA recognises polygamous marriages.  [10: Act 120 of 1998] 

The Traditional Leadership and Governance Framework Act (TLGFA), of 2003[footnoteRef:11] and its amendment Act 2 of 2019[footnoteRef:12]is aimed at theoreticallybringing traditional institutions into alignment with the Constitution.  It stipulates conditions under which a traditional authority would be recognised such as that 40% of the members should be democratically elected and a third of the members should be women. Even if women are represented in traditional councils, they are not able to freely participate in male dominated traditional structures because traditional norms dictate that women should not speak in front of men, particularly older men. This means that the legislation has not de facto equality for rural women. [11: Act 23 of 2009]  [12: Act 2 of 2019] 

The Communal Land Tenure Policy (CLATP), 2014[footnoteRef:13]is a proposed policy that seeks to transfer ‘ownership’ of communal land to traditional councils and not to the people.The proposed policyfurther stipulates that land claimed under restitution would not be transferred to beneficiaries directly, but the ownership and control of the land would be handed over to the traditional councils.  If land is to be ‘handed over’ to traditional councils in their current state, then women will continue to face discrimination when it comes to accessing land because traditional norms dictate that women (particularly unmarried women), may not be allocated land independently. [13:  Centre for Law and Society. 2015. Communal Land Tenure and IPILRA. Rural Women’s Action Research Programme] 

The Extension of the Security of Tenure Act (ESTA) of 1997[footnoteRef:14], is aimed at protecting the tenure rights of people living on property they do not own, such as on farms.In principle, it offers minimal protections for women farm dwellers by making their tenure independent of that of their spouses.  However, the law does not protect them from evictions.  In the absence of a law to protect women from evictions, women on farms and in some communal areas continue to face eviction threats from land owners with no real protection.  Furthermore, women on farms continue to experience discrimination in many ways. They are often paid less than men even if they work the same number of hours; they do not get maternity leave and out of fear of losing their jobs, they often do not report injustices to the authorities. Where injustices are reported authorities have tended to favour the land owners.  [14: Act 62 of 1997] 

[bookmark: _Toc54708222]Evidence
Theprinciples of the Constitution are undermined in the latest legislation passed by the South African government.It serves to silence women in law just as they are silenced in their homes. Discrimination against women in this context continues. 
A female member of a Traditional Council in the Northern Cape complained that the three elected female members of the council could not speak openly. ‘Anything we say is opposed; as women, we are always shut down by the men in the traditional council.’
A woman in KwaZulu-Natal described how her right to land was not only undermined by patriarchal practices but she was also discriminated against for attempting to claim her rights. ‘My land rights in this area are tied to my husband; if he can refuse anything then I have no right to object. I have to report to my husband each and every step – I cannot do anything myself. Another issue is that I get targeted for speaking up... I am being stigmatised because I was employed as a community healthcare worker at the local clinic by the NGO. Men have really made it difficult for me in my community.’
Half of the women interviewed said they had been denied access to land or other resources they needed, including residential plots, fields and natural resources.  A group of women from one province said they lost rights to harvesting natural resources from a ‘conservation area’ which had been ‘taken’ away from them to be managed by the government Parks Board, without any consultation with the women whose livelihoods depended on it.  One of the women interviewed said “I stayed with my partner and his kids. When he passed away, they evicted me…” Another said “After the burial of my husband the in-laws came to the house and ordered me to move out of their brother's house.”
[bookmark: _Toc54708223]Recommendations
Regulation of customary institutions should address discrimination against women, set clear parameters for traditional leadership in line with the Constitution, and clear procedures and measures for implementation.  
Alongside this process, there should be efforts to promote the principles of non-discrimination through dialogue, conversations and ongoing media campaigns including women and the custodians of customary law.Security of tenure needs to apply to women directly, not as dependents of male relatives.
[bookmark: _Toc54708224]Article 3: Development and Advancement of Women
[bookmark: _Toc54708225]Availability
There is no programme that is targeted directly at rural women.  Even though there are generic national programmes aimed at accelerating racial equality such as the black economic empowerment policy (BEE) there is nothing at the same scale for rural women.Furthermore, women and particularly rural women have not benefitted from BEE because it was not designed to target them and does not prioritise the extremely vulnerable groups. Rural women may benefit, to a very limited extent, from some generic programmes aimed at rural development, but are not targeted directly.  Some programmes from which rural women could benefit, are designed in such a way that they systematically exclude them.  For example, the recently introduced COVID agricultural relief fund was targeted at producers who make a turnover of between R20,000 and R1,000.000 per annum. Our research showed that a majority of rural women involved in agriculture make less than the set threshold and therefore could not benefit from the fund.There is a big gap in terms of programmes aimed at advancing rural women.  General programmes aimed at rural development do not have a gendered focus in their conception and design and have minimal benefits to women with no lasting impact. The Global Initiative for Economic, Social and Cultural Rights noted that ‘the question of land itself is a prism through which structural patterns of gender inequality can be revealed’[footnoteRef:15]Our evidence from the ground confirms this statement.  Rural women are not prioritised for land acquisition; neither are they protected from losing land. [15:  The Global Initiative for Economic, Social and Cultural Rights. No date.  Using CEDAW to Secure Women’s Land and Property Rights: A practical guide. Pg1] 

[bookmark: _Toc54708226]Evidence
Over 60% women who participated in interviews for this report are involved in agriculture and all of them invest resources in these agricultural activities.  Apart for one or two women who reported receiving support from the Department of Agriculture and/or from an NGO,most of themhave not benefitted directly or indirectly from the schemes that are meant for rural development.  Many report that they need additional support, including training, farming equipment, water and/or irrigation, seeds, and additional land for grazing to succeed. 
A respondent in Limpopo province said she was denied a plot of land because she was a single woman and had to graze her cattle far from home. Another Limpopo respondent had also been frustrated in her efforts to secure land but had taken up the matter with the local councillor and acting chief who she said ‘promises to assist women who need development.’ 
There were several cases in mining areas where women were displaced because the land they lived on had been ‘sold’ to mining companies.  In cases where compensation for reparations had been made, payments had been made to the traditional court, and benefits had not been distributed among all beneficiaries.A woman in Limpopo said that the local headman was colluding with a mining company and the chief to deprive her and her household of their fields.
[bookmark: _Toc54708227]Recommendations
A regulated system of communal land ownership is needed that ensures equal security of tenure for both men and women. The government should impose a multi-layered system for allocating land rights to mining companies which can be verified by independent committees/ courts in order to verify that the rights of women are not violated, that they are consulted and that they are given fair and adequate means and opportunities to benefit directly from petroleum and mineral resources in the areas where they live.  The law should make provisions for the government to withdraw mining permits or deny renewal of permits if it is established that violation of rights has occurred and that adequate compensation has not accrued to the affected parties.
[bookmark: _Toc54708228]Article 4: Accelerating de facto equality between men and women
[bookmark: _Toc54708229]Availability
The first layer of land reform policy encompasses the principles of equality, especially gender equality as enshrined in the Constitution. It appears that although there are gender considerations for redistribution and tenure reform, there is no specific gender focus in policy on restitution[footnoteRef:16]. [16: Weidman, M. 2003. Land Reform, Equity and Growth in South Africa: A Comparative Analysis. Unpublished thesis.] 

[bookmark: _Toc33003436]The White Paper on Land Policy of 1997[footnoteRef:17] sets out a commitment to redistribute land back to those who were dispossessed. It acknowledges discrimination against women under customary law and in terms of family law.  It puts emphasis on gender equity in accessing land, by committing to removing barriers in order to enable women to acquire land and to prioritise women in redistribution projects.  This has only remained as a vision of the White Paper; rural women have not been prioritised in any of the land reform programmes.  Furthermore, rural women and women who live on privately owned commercial farms continue to suffer deep discrimination compared to their counter parts in urban and peri-urban environments.  [17: Department of Land Affairs. 1997. White Paper on Land Policy. Government Gazette 18467. Vol.389. http://www.ruraldevelopment.gov.za/phocadownload/White-Papers/whitepaperlandreform.pdf. Accessed on 21 August 2020.] 

[bookmark: _Toc54708230]Evidence
According to the Advisory Panel Review, only 23%[footnoteRef:18] of women have benefitted from land reform. They generally face constraints in accessing and holding land in their own right because of the values and norms (such as customary) that limit them.  One woman interviewed reported, “The Tribal Authority prefers men and discriminate women - custom prevails that males should own a piece of land. I applied for two portions of land to farm - I cannot be helped just because I am a woman.” [18: Presidential Advisory Panel on Land Reform and Agriculture. 2019. Final Report] 

[bookmark: _Toc54708231]Recommendations
Land is one of the key determinants of advancement and improvement of livelihoods and quality of life in rural areas. Government needs to take special measures to make land available, accessible and secure for women in rural areas in order to accelerate de facto equality between men and women.
The government should introduce specific programmes for the advancement of rural women, which prioritise access and use of land with secure tenure rights for agricultural development and other activities.
[bookmark: _Toc54708232]Article 13: Economic and Social Rights
Financial services, including agricultural credits, loans and insurance 
[bookmark: _Toc54708233]Availability
According to the Committee’s General Recommendations on rural women, access to financial services for women is crucial for livelihoods and advancement of women. 
There are programmes aimed at supporting rural economic life, and these are specifically targeted at rural women.  These include;
[bookmark: _Toc33003439]The Comprehensive Agricultural Support Programme (CASP)[footnoteRef:19], 2004 and the Policy on Comprehensive Producer Development Support, 2018 both of which seek to expand support to enhance agricultural productivity among farmers as one step in an attempt to bridge the gap between land reform and agricultural reform. The programme does not have a specific gender focus. There is also no gender disaggregated data to show to what extent rural women have benefited from these programmes. [19: Department of Agriculture, Forest and Fisheries. 2018. Executive Summary for the National Policy on Comprehensive Producer Development Support. (unpublished).
] 

The Recapitalisation and Development Programme (RDP)is another programme; whose focus is on creating ‘productive’ entities of all land reform farms transferred since the inception of policy in 1994. It also includes smallholder farms that were privately procured.  The programme systematically excludes rural women in its design, by requiring claimants to have business plans and external strategic partners to validate claims.
[bookmark: _Toc54708234]Evidence
Our research shows that many rural women produce primarily for household consumption and sell the surplus.  Their investments in agricultural activities range from approximately R300.00 to R1,800.00 per season while the income from these activities is between R1,000.00 to R2,500.00 on average. The government funding tends to target small scale farmers and /or entrepreneurs who have a minimum turnover of R50, 000.00 (as it is the case with CASP). This criterion automatically excludes women subsistence farmers. In some cases, where women meet the criteria for any agricultural support they still face systematic barriers to access the resources they need. One such case is in the Eastern Cape Provincewhere womentried and failed to get land for agricultural purposes because she did not have a husband or a son.  As a result, she forfeited an opportunity to claim from a short-term programme that was introduced to support small scale farmers.
[bookmark: _Toc54708235]Recommendations
State supported, community based financial services targeting rural women, in accordance with the Committee’s General Recommendations should be established. These should be designed in such a way that they ‘include’ rural women small and subsistence producers in their design. There should also be parallel programmes that focus on building the capacity of rural women so that they are ready when such opportunities are presented. Awareness raising about such products is critical. Women should be able to use their own language and have options other than internet when submitting applications. 
[bookmark: _Toc54708236]Article 14: Special Conditions for advancement of women in rural areas
[bookmark: _Toc54708237]Land Acquisition and Tenure Security forRural Women
According to the Committee’s General Recommendations 34,Comments 77 and 78, the state parties should ensure that rural women are prioritised in land and agrarian reform programmes (including land distribution, lease and use of land, water bodies, fisheries and forests) by including gender specific goals.
[bookmark: _Toc54708238]Availability
There is no policy that specifically targets rural women for land redistribution.  The policy on restitution is also very generic and does not take into account the different needs and experiences of injustice between men and women, and rural women in particular.  The White Paper on Land Policy of 1997[footnoteRef:20] set out a framework for land reform and puts an emphasis on gender equality in land distribution but it does not translate to gender equal land distribution.  It is completely silent on the issue of how women’s land rights are to be achieved. [20: Department of Land Affairs. 1997. White Paper on Land Policy. GovernmentGazette 18467. Vol.389. http://www.ruraldevelopment.gov.za/phocadownload/White-Papers/whitepaperlandreform.pdf. Accessed on 4 August 2020.
] 

Under the land policy framework specific legislation and programmes that directly affect and have immediate impact on rural women in terms of access to land include:
[bookmark: _Toc33003432]Interim Protection of Informal Land Rights Act, 1996 (IPILRA)[footnoteRef:21] which is aimed at protecting informal land rights of many people living in former Bantustans and on Trust land who do not have documentation that secures their rights to land, as a result of the broken land administration system. It stipulates that people with informal rights on land are not to be deprived of land use and access rights without their consent and or/compensation. The policy offers these protections only in theory, in practice women are tenure insecure, they lose land in the hands of relatives, traditional authority and business entities. [21: Act 31 of 1996] 

[bookmark: _Toc33003434]The Extension of the Security of Tenure Act (ESTA) of 1997[footnoteRef:22], which makes provision for security of tenure for people living on privately owned farmsdoes not offer comprehensive protection for women living on farms as they consistently face eviction threats.  It only offers protection from ‘illegal evictions’. Farm owners use the law to initiate eviction process through legal procedures since they can afford to, while women are left unprotected. [22: Act 62 of 1997] 

[bookmark: _Toc33003433]Communal Property Association Act of 1996[footnoteRef:23] and (its Amendment - Communal Property Association Amendment Bill of 2017 which makes provisions for communities to form legal entities (Communal Property Associations -CPAs) in order to be able to make claims (under the land reform programme) to land that they can own as a collective. On paper, the Act stipulates that these Associations should be formed and run in ways that are non-discriminatory on the basis of race and gender.  In practice however, rights of women in these institutions continue to be violated. [23: Act 28 of 1996] 

[bookmark: _Toc54708239]Evidence
Only 18% of the women who were interviewed said they owned the land where they live. Some women said that they could not get land because only men wereallocated land in their communities.  Other barriers were mining (where land is allocated to mining companies); land claims (where land has been claimed by others); failure of land reform and a lack of money to purchase land.
A third of the women had experienced eviction. In several cases, this was due directly or indirectly to gender inequality and or discrimination. In many instances in communal areas, women are evicted after their spouse dies. In some instances, landowners evicted women after family members who worked on the farm died or lost their jobs.  More than half the women said they knew someone who had been evicted. In more than three quarters of these cases, the people evicted were female.
One of the women interviewed said: “I will not be allocated land. My husband is the head and I am the neck.” Another one saidthat after her husband died, the in-laws evicted her from the land.
There were further examples of women in customarily marriages losing their land and homes after being widowed. ‘The in-laws took over to inherit and stripped her of all assets and ordered her to move out of the property.’
[bookmark: _Toc54708240]Recommendations
In line with the Committee’s General Recommendation, the government should conduct a gender analysis of all legislation governing land and ensure that gender discrimination is eliminated in all of them. In line with this, the government should develop gender indicators and targets for legislation to ensure that it implemented effectively.
The government should establish a system that enables women in communal areas to have independent access to land and have tenure security.  The Ministry of Women, Youth and Persons with Disabilities in the presidency in partnership with civil society organisations is leading a campaign (one woman one hectare) for women’s access to land.  The government should endorse and support the call for rural women to have secure access to land.  
The government should develop clear guidelines and standard procedures to guide implementation and monitoring of legislation.
The government should develop a system of protecting securing tenure for women, including rural women, women farm dwellers and women living on CPA farms.
The government should also focus on developing legislation to regulate customary law, eliminate gender discrimination, and dismantle the patriarchal constructs within it.

[bookmark: _Toc54708241]Article 16: Rights in Marriage
[bookmark: _Toc54708242]Availability
Equality in marriage
The Recognition of Customary Marriages Act (RCMA) discussed under article 1 is relevant for rural women.  While it offers similar protections that civil marriages to rural women in theory, in practice rural women have not experienced equality in marriage.Under customary law as currently practiced, a young married woman does not ‘own’ anything in marriage and therefore has no power to claim her property rights neither can she challenge the man when he decides to marry again.  
Polygamous marriages
The RCMA recognises polygamous marriages. According to RCMA, when a woman enters a customary marriage, it means that she automatically acceptsa possibility of polygamy.  However, customary marriage is a common form of marriage in rural areas. According to RCMA, the first wife has equal share to the marital property as her husband. If and or/when the husband decides to re-marry, he has to take half of the assets into the second marriage and leave the first wife with the other half.  This is only in theory, in practice rural women do not have control over assets that the man owns. 
Inheritance
Customary law and practice does not allow women to inherit property.  The rationale is that if a woman marries, the property that she would have inherited would exchange ownership to the new family into which she would marry.  As a result, women’s tenure is consistently insecure in customary marriages.  When their spouse dies, other family members may evict women from the land, and they often have no legal recourse.  Their fate is decided by the traditional courts, which may or may not see that women get justice, since the whole system does not provide security for women.
[bookmark: _Toc54708243]Evidence
Some of the women said that they couldinherit marital property, whileothers felt that they couldnot inherit.  These reported that because of gender discrimination they cannot inherit.
One woman clearly said the reason why she cannot inherit was ‘because I am a woman’, because the chief controls what happens to the land and because the traditional practice was that a son would inherit rather than a widow. A woman in KwaZulu-Natal province said she was trying to have the [property ownership] papers changed because she did not have sons. Traditional (customary) practices were also blamed for women being unable to inherit in the Eastern Cape Province: ‘Only men are allowed to inherit, even if they are younger than the women in the family.’ 
A woman in Mpumalanga province who had been forced out of her marital home by her in-laws when her husband died, said ‘The in-laws can inherit you and if you refuse you are disowned and told to go back home’. 
Another woman in KwaZulu-Natal province was uncertain; she said normally wives did not receive resources and had to leave their homes when their husbands died but if this happened she would fight it.
[bookmark: _Toc54708244]Recommendations
There should be awareness raising on the RCMA amendment on the ground. There should also be enforcement of the law and monitoring of its implementation on the ground. A consultative process on polygamous marriages to draw on women’s experiences, hear their voices on the subject to influence future policy should take place.The government should put in place measure to recognise and secure tenure rights of rural women in customary marriages.
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ANNEXURE 1

Elekanyani struggles to acquire land

Elakanyani is 49 years old and lives in Tshiombo village, in Thulamela Local Municipality, Limpopo
province. She tells her story of the struggles women face in acquiring land in their own right.

“I've been living in Tshiombo from 1991 until now. | was married here and | have children here. The
land is owned by the chief, Kgosi Mathoho. Here in Tshiombo village, women are not allowed to have
access to land and | am not allowed to have my own residential plot. If | don’t have a man in front of
me, | can’t be allowed to do anything. The chief and the royal council are in control of my land. It is very
stressful because | have seen many women are suffering especially after they get divorced because they
do not have any place where they can stay. Even if a man is not working then women must force

themselves to go via a man to get a residential stand where they can build their own house.

Women are under control every time in Tshiombo. Even me as a woman, my husband has land that he
is not using but it is me who is working on the land - but the land cannot be allocated to me. The land
belongs to him and he is not being productive on that land. The local practice here doesn’t allow me to
keep that land. When we talk about land it is men who are extension officers. The Government must
change the rules about farming and access to land. Even my son has struggled to transfer land to me
as a woman; the traditional council will charge us more money to change ownership for the land. | must
pay R1500 to the traditional council to write a letter for me to go to the King. And then | am expected
to pay another R2500 to King Tshivhase for the land ownership to be converted. And even after all that,
then | must still go to the municipality to get a PTO in my name - so | must pay something again...

Where will | get that money because I’m not working? Why won’t the Government allow us to be free?
In my village most women are in the fields working, planting, ploughing and men are under the trees
drinking beers. | want Government to change the rules that force women to pay more money to access
land. Government must change the rules and stop lying to us as women. There is a lot of discrimination
from our Government.”





ANNEXURE 2

Thandiwe loses her home at the death of her husband.

Thandiwe is 58 years old and she tells the story of how she lost her home after her husband died.

“I live in Inati village, in a sub-village called Esbovini in KwaZulu-Natal province. | am now widowed for
more than 30 years. The land belongs to Chief Zondi but it is managed by Ingonyama Trust. | was
married to a Chief who had been administering the entire village of Inati. | was born here in Esbovini.
In 1990 my husband passed away then | had to leave Inati and the royal house to come back to my
paternal home because my in-laws and husband’s family were mistreating me.

Thereafter when | tried to get a place of my own for me and my kids, | was told that because | don’t
have a son | cannot be allocated any land, so | had to return to my paternal family homestead. | ended
up travelling area to area to look for a place to live; the traditional leaders stated that | cannot get land
because nobody will stand up for me and it is only my paternal family that can stand up for me. But |
explained that it is difficult for me to get my family support. In Esbovini, life is very difficult. When |
returned back home, my father passed away in 1995. Thereafter my brother and siblings began to
mobilize against me that | am a married woman so | have no rights to the land in this area.

It’s not me only. There are some other young girls whose parents are now deceased. The local Induna
has taken their land and given it to other people because they are girl children. When you are a woman
you have no rights to land in the rural areas. | also know of yet another woman who even spent R10 000
to get allocated residential land, but that residential site was since reallocated to others in the
community. So if there is nobody who will speak up for you as a woman, then you have no rights. As
rural women we have no rights because you are easily evicted from your home.

To the Government | would say | had my own place as | was married to a chief. But | lost my home
because | did not have a boy child [a son] so after my husband’s death | lost all rights to the marital
property. | had been protesting that | have 5 children and where should we turn if my paternal home is
no longer accessible? | have been doing all legal processes and have everything written in affidavits,
but the reality is that there is nothing that is better for me now; my life is the same for more than 30
years.”






ANNEXURE 3

Precarious nature of land use rights

Commonly men are allocated communal land for residential purposes and for agriculture. Some of
this land remains fallow in the hands. Women then have to ‘borrow’ land for agricultural use. Overtime
women who use the land optimally and flourish in their agricultural activities face the land owner
demanding their land back. The two cases show the precarious nature of land ‘borrowing’ and/or
leasing in communal areas. Both groups are based in KwaZulu-Natal Province. The organization
working with the groups tells their story.

e Zamasibone Group case

This is a group of four women who started working together in 2016 with the hope to produce for
household consumption and to sell their surplus for income generation. The group identified a piece
of land that is close to a water source. They negotiated with the owner who gave them permission to
use it. They invested their own resources as a group to fence the plot and to divert water into the
garden. Overtime the group started producing enough to sell locally and to traders. This success was
short lived as the owner has recently informed them that they need to move their operation
elsewhere. With the current pandemic, the Traditional courts are closed and the group now has to
look for another garden to continue their operation. It is devastating as the group had spent time and
effort to bring the once fallow land to life. This is a common issue in rural areas, often land owners
lease their fallow land, when it is productive they take it away.

e Sicelumusa Group

This is a group of 12 members (90% being women) who started working together with an NGO in early
2000. The group got permission to use a plot belonging to the household of one of the members.
Through the support of the NGO and their own savings, the group invested in fencing the plot, digging
a tunnel, and diverted water into the garden. However, mid 2019 the group member from whose
household they had ‘borrowed’ the plot died. After this the family members withdrew permission and
did not allow the group to continue using the land. The group is trying to secure a new plot.






ANNEXURE 4

Traditional authority abuse of power

This is the experience of Margaret, an activist for women’s right in her area. She lives in Limpopo
province in a communal area that is under the jurisdiction of traditional authorities.

As a young unmarried woman she approached the tribal council for a residential plot was denied
because she is a woman. She decided to occupy the land anyway and afterwards went to request a
‘permission to occupy certificate (PTO) from the tribal council. She was told to pay a fee for it.

Later in life she joined a group of women involved in agricultural activities. They were told they were
not allowed to farm on the land they were using. The tribal council wanted to forcefully evict them
but then realised that they were farming for their households and they let them continue.

Later the land the group used for farming was reportedly allocated as residential plots to people
without consultation. Secondly the tribal council is giving away land to a mining entity without
consulting with the community. This land includesa forest, which has been used by the community to
harvest traditional medicinal herbs and has been used by the community for grazing.

The mining entitie(s) allegedly pay the chiefs and the headmen to continue to get land. This has led to
women not getting land for agricultural activities since there is no more land available.





ANNEXURE 5

The plight of farm dwellers

Women on farms are among the most vulnerable and report that they face discrimination from farm
owners in addition to the other threats to land security. Thelma’'s story is one of many examples. The
second case is an example of lack of services experienced by women on farms is another issue affecting
most farm dwellers this.

Casel

Thelma and her two children have been living on a farm in Rietfontein, in the Kannaland district near
Calitzdorp. The husband is recently deceased, and was the 3™ generation farmworker and dweller on
this farm. Since his passing, the family has been constantly harassed by the new farmer. This
harassment has come in the form of withholding water and electricity, fencing in their house, barring
visitors from entering, as well as preventing mourners from accessing the property to observe the
families’ burial rituals.

Thelma, upon the insistence of her children, has proceeded to lay formal harassment charges against
the farmer. The farmer has not made any counter claims, but the family believes that he has some
influence over the local Magistrate who was assigned to their case, and that the case will be dealt in
favour of the farmer. On 4 August 2020 the farmer did not appear before the court and the case was
dismissed on the ground of his non-appearance. Some people who came to support Thelma protested
outside the court and a new court date was set. On 24 August the new court date the farmer did not
appear again and the same magistrate ruled to dismiss the case claiming lack of evidence for the so-
called harassment.

Case 2

“There are more than 20 of us on this farm, receiving water from this one tank, the water is rotten but
we drink it. Two children have been hospitalized due to this water” one woman expressed her
frustration.

The farmworkers on this farm in Rietfontein are struggling with the effects of the drought in the Klein-
Karoo; mostly female headed, these households are receiving water once or twice a week, at the whim
of the farm owner. Being either widowed or seasonal workers, these women don’t occupy permanent
employment positions on the farm, and are therefore not eligible to receive water. A prerequisite to
receiving water on this farm is that you have to be employed on the farm; presently only one person
works on the farm, the water is essentially given to that household and they share with the other
households on the farm. These women stated that their fathers and husbands worked on the farm,
and after they passed on, the farmer refused to give them water, saying they don’t work for him. The
water access point on this farm, has been locked and people go to the surrounding farms “stealing”
water, or wait until the farmer brings the water to his one employee, who shares it with them.





ANNEXURE 6

Relocation and life in informal settlements

Women who get evicted from farms end up seeking shelter in the neighbouring informal settlement
and their experiences of the living conditions in the informal settlements is captured in this case below.
Jaylin tells her story.

Case

As women living in informal settlement we have made a choice by staying in the spaces. Due to
historical injustices of access to land we continue to suffer. We have to deal with trauma each day as
a woman, mother, sister and neighbour.

We do not have decent housing that includes access to water and toilets. We have to refill water
buckets on a daily basis to meet our needs. There are limited water tanks on which we are depending
and as it is not filled every day, it has impact on our access to water, which negatively impact on our
lives especially during the C-19 pandemic. Carrying those heavy buckets of water also has impact on
our health.

‘Our toilets are buckets in our homes and the bush’. One woman had diarrhoea once and her husband
had to get up with her in the middle of the night to go into the bushes as it is dangerous to go alone.
You are unsafe and it is not private, both lives are in danger while you are out there. Single women do
not have the support of a man escorting them to the “bush room”. When you have your periods, you
have to hide and demand privacy.

“We learn to deal with things and at times do not acknowledge the strain we have. We are not living,
we are just surviving.”
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