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I.  Reporting Organization

The Immigrant Defense Project (IDP), a non-profit organization based in New York City, promotes
fundamental fairness for immigrants accused or convicted of crimes. We seek to minimize the harsh
and disproportionate immigration consequences of contact with the criminal justice system by 1)
working to transform unjust deportation laws and policies and 2) educating and advising immigrants,
their criminal defenders, and other advocates.

II.  Issues Summary and Legal Framework

The convergence of criminal and immigration law has radically expanded the grounds for
deportation and created significant barriers to relief for immigrants and refugees.' Immigrants who
have come into contact with the criminal justice system are detained and deported, a double
punishment that disparately affects noncitizens.” Since the 1996 legislative changes to immigration
law, more than 4.5 million noncitizens have been deported from the United States.’

Over the last several years, there has also been a dramatic increase in the aggressive use of local
police to enforce a broken immigration system. The collaboration between federal and state law
enforcement endangers community security, ignores whether arrests were the result of racial
profiling and whether non-citizens who have been swept into the detention-deportation are
adequately represented or understand the immigration consequences of criminal convictions. *

Due to the overbroad category of “aggravated felony,” which includes offenses that are neither
“aggravated” nor “felonies,” many noncitizens at risk for deportation only qualify for relief under
the Convention Against Torture (CAT).” However, the U.S.’s narrow definition of torture, which is
inconsistent with CAT, has limited relief and resulted in deportation to countries where there is a
substantial ground to believe that a noncitizen will be subjected to torture.’

These laws and policies raise serious concerns about U.S. human rights obligations under the

Convention Against Torture. The U.S. government has failed to protect noncitizens from torture or
degrading treatment (Article 1); prevent and punish torture (Article 2); comply with the principle of
non-refoulment (Article 3); and provide appropriate redress to victims of torture (Article 14). " Law



enforcement in the U.S. continue to engage in torture, as defined by the Convention as “acts by
which pain or suffering, whether physical or mental, is intentionally inflicted on a person” as well as
acts constituting cruel, inhuman, or degrading treatment. *

This shadow report focuses on how immigrants right to liberty, dignity and equality’ are eroded by
the use of racial profiling, detainers, overbroad definition of “conviction” and denial of protection
against refoulment.

Consistent with national data and IDP’s interviews with non-citizens in correctional facilities, we
identify four major violations: 1) racial profiling 2) prolonged detention because of ICE detainers 3)
lack of access to rehabilitative or diversion programs and 4) deportation due to the narrow definition
of “torture” under U.S. law.

1. Local authorities’ enforcement of federal immigration law is tied to practices of racial
profiling and violates CAT Articles 2 and 11.

As the U.N. Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination,
Xenophonia and Related Intolerance, affirmed “Racism and racial discrimination have profoundly
and lastingly marked and structured American society. The United States has made decisive
progress... [hJowever, the historical, cultural and human depth of racism still permeates all
dimensions of life of American society.”"

Racial profiling is pervasively used by law enforcement to target noncitizens that appear or sound
foreign.'" Studies reveal that police officers often inquire about immigration status to identify and
funnel individuals into the deportation pipeline. "> This has disproportionately affected Latinos, as
well as other immigrants of color who otherwise bear the brunt of racial profiling in the United
States, and had a chilling effect on crime reporting amongst immigrant communities.'” Immigrants
are less likely to seek police protection and report criminal activity, fearful that such contact will
trigger questions about immigration status. '*

The enforcement of immigration laws by using race or ethnicity is unconstitutional and undermines
U.S. compliance with its obligations under the Convention against Torture. Under Article 2 and 11
of CAT, the U.S. government is required to prevent torture and cruel treatment of persons subject
to arrest, detention or imprisonment (Article 2 and 11)."

2. Failure to prevent torture and ill-treatment in custody

The Immigration and Customs Enforcement (ICE), the agency within the Department of Homeland
Security tasked with detaining and deporting immigrants, uses local law enforcement and jails to
target noncitizens.'® Detainers, one of the cornerstones of the government’s deportation policies, are
used by federal immigration officials to apprehend noncitizens in criminal custody.'” A detainer is a
request by ICE to local and state enforcement agencies to maintain custody of a person against
whom ICE seeks to take enforcement action.'® An individual subject to an ICE detainer remains in
custody of the local law enforcement agency up until the moment of ICE arrest. Because of the



complicated intersection of federal, state, and local legislation that applies to noncitizens held in the
custody of local law enforcement pursuant to ICE detainers, detention of noncitizens under these
circumstances can become significantly prolonged. Non-citizens are sometimes incarcerated for
weeks after serving their sentence in order for ICE to have time to pick them up for deportation.” A
2010 study in New York found that individuals with immigration detainers spend, on average, an
extra 72 days in pre-trial custody compared to individuals without detainers.” In Texas, there is
evidence that arrestees subject to ICE detainer requests spend three times longer (65-76 days) than
others (22-26 days) *' while in Los Angeles, inmates subject to ICE detainer requests spent an
average of 20.6 more days in jail than other inmates.” The federal judiciary has begun to recognize
the deprivation of rights that ensues an individual noncitizen’s incarceration becomes extended
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because of a detainer.

The obligation to prevent torture and ill treatment under Article 2 are “indivisible, interdependent,
and interrelated.”** Thus, “State parties are obligated to eliminate any legal or other obstacles that
impede the eradication of torture and ill-treatment; and to take positive effective measures to ensure
that such conduct” is prevented.” In violation of Article 1 prohibition against cruel and extreme
punishment and Article 2 protection against indefinite detention, the U.S. government unlawfully

detains noncitizens.

Detaining non-citizens past their release date and without any proof that an inmate is removable
from the country also violates constitutional protections provided by the Fourth and Fifth
Amendments. ** ICE’s failure to obtain a judicial determination of probable cause prior to a detainer
and subsequent detention is prohibited by the Fourth Amendment. The lack of procedures or
notification before issuing a detainer directly impacts the Fifth Amendment’s due process rights and
procedural protections against the deprivation of liberty. >’

Greg, a 56 year old green card holder from Barbados is currently being held at Hudson Country
Cortrectional Facility in New Jersey. He came to the U.S. in 1995 and has two U.S. citizen adult
children. Due to detainer, he was transferred to ICE custody after serving his sentence. He is
currently facing mandatory deportation because of conviction for possession of small amounts of
cocaine. Now in immigration detention, he is facing imminent separation from his family and a

serious heart condition.

3. The barriers to noncitizens participation in therapeutic courts put noncitizens physical and
mental health at grave risk, which may constitute cruel and inhuman treatment

a. Overbroad definition of “conviction

In 2007, the ABA Commission on Effective Criminal Sanctions developed policy recommendations
urging jurisdictions to develop alternatives to incarceration and community based treatment
programs for person with substance abuse and/or mental illness.”® Many jurisdictions, including
New York, have established drug courts or mental health treatment programs to rehabilitate



or/redress wrong doing. But noncitizens who apply for deferred adjudication programs face
deportation and other harsh immigration consequences.”

Whether a noncitizen is removable does not depend on state law’s definition of “conviction” but
rather, the Immigration Nationality Act.”’ Thus, deferred adjudications, conditional dismissal
involving a guilty plea that is later vacated, and suspended entries of sentences are all considered
convictions for immigration purposes.”’ A noncitizen can also deported if he or she admits to
committing certain crimes or immigration authorities have reason to believe that he or she has
engaged in certain criminal activities despite a lack of any conviction.”

The definition of “conviction” in immigration law has broadened to include case dispositions that
are not considered convictions under state law. This includes participation in drug treatment
programs, where defendants are typically required to plead guilty to the charges against them, but
upon successful completion, the charges are dismissed. Although it results in dismissal, noncitizens
defendants who complete the program will remain “convicted” under federal immigration law for a
deportable offense.” Under CAT, the U.S. is obligated to prevent torture and ill-treatment and

protect marginalized individuals who are especially at risk.”

Oscar came to the U.S. from Mexico as a teenager in 1999. He married a U.S. citizen wife 11
years and has 2 U.S. children. Several years ago, he started to struggle with alcohol and received
convictions for driving under the influence. He had been sober for 2 years and was going to
Alcoholics Anonymous when he was stopped for driving without a license. He is subject to
mandatory detention even though he has been rehabilitated and is participating in AA.

b. Detainers bar access to pre-plea diversion programs

The rights of noncitizens in criminal proceedings is compromised by the increasing participation of
state and local law enforcement officials in immigration law enforcement The expansive use of
detainers has allowed ICE to vastly increase deportations at local communities’ expense, including
long-time green card holders with U.S. citizen spouses and children. Individuals with detainers
lodged against them are unable to enter into a pre-plea diversion programs.” Since most of the
diversion programs and therapeutic courts require the person be released in order to participate,
noncitizens’ transfer to ICE custody due to a detainer bars access.

Detainers deny noncitizens equal access to treatment and prevent them from seeking alternatives to
incarceration. Preventing non-citizens’ entrance into diversion programs prioritizes ICE objectives
to the detriment of ensuring treatment and equal protection, fractures families and increases costs to
the criminal justice system. It also fails to reduce recidivism because drug addictions and mental
health issues are not addressed.

David is a 30 year old from Columbia who came to the U.S. when he was four years old. He
entered the U.S. with his mother and later became an LPR. He is currently facing deportation
due to multiple convictions for marijuana. He has severe mental disabilities and resides in New
York with his USC parents because he is unable to take care of himself.




4. U.S. application of the Convention Against Torture is inconsistent with treaty obligations
a. Definition of torture

The Convention Against Torture (CAT) has an absolute prohibition against expelling, returning, or
extraditing a person to another State where there is a risk of torture.” The Convention broadly
defines torture, which requires that the act be “intentionally inflicted” and result in severe pain or
suffering but the U.S. adopted a narrow definition. According to the U.S. government, torture must
include a specific intent to inflict severe physical or mental pain or suffering.”” Moreover, mental pain, a
practice not specified by CAT, must include “prolonged mental harm.” * This limits what
constitutes torture by failing to recognize instances where an individual may experience mental pain
or suffering but the torture does not fall under one of the causes of harm specified in the U.S.
definition. The U.S. definition has also been interpreted to limit compliance with the principle of
non-refoulement and thus, deny noncitizens protection under Article 3. *’

b. The U.S.’s “more likely than not” test inconsistent with Convention’s substantial
ground test

The Convention’s definition of torture includes not only acts committed by public officials, but also
those acts to which they acquiesced. Contrary to Article 3 which grants protection to individuals
who have substantial grounds to fear torture,” U.S. law imposes a heightened standard regarding
government acquiescence in torture. For such suffering to constitute torture, the claimant must
show that he or she is “more likely than not to be tortured”*' which is inconsistent with the
Convention’s “substantial grounds test,” which takes into account “all relevant considerations
including, where applicable, the existence in the State concerned of a consistent pattern of gross,
flagrant or mass violations of human rights.” ** The “more likely than not” standard employed in
U.S. non-refoulement procedures improperly limits protection against refoulment by refusing to
extend protection to individuals who fear torture by private entities that the government is unable to
control.¥

In 1999, the former Immigration Naturalization Services (now restructured and known as the
Department of Homeland Security) implemented regulations outlining procedures to handling CAT
cases. Non-citizens seeking relief from removal to countries where they will be subjected to
indefinite detention and substandard prison conditions have been denied CAT protection due to a
limited recognition of what constitute torture. In accordance with the “more likely than not to be
tortured” test, indefinite detention in substandard prison conditions has been recognized as not
constituting torture when there is no evidence that such conditions are intentional and deliberate.*
Reliance on these protections by aliens in removal proceedings has been frequent but unsuccessful.
In 2013, for example, immigration courts considered 26,317 applications for CAT relief of which
about 2% were granted.

For example, although it is well documented that Haitian authorities mandatorily detain and abuse
deportees with criminal convictions from the U.S.," the courts have ruled that the authorities did
not detain deportees with the intent to inflict torture. In such cases, U.S. courts and administrative



bodies have denied protection, ruling that there is no specific intent to inflict severe pain and
suffering because there is “no evidence that Haitian authorities are intentionally and deliberately
creating and maintaining such prison conditions in order to inflict torture.” In the seminal decision
re J-E involving a Haitian deportee who was convicted of selling cocaine and ordered removed from
the United States, the U.S. Board of Immigration of Appeals'’ determined that noncitizen’s fear that
he would be tortured upon return did not entitle him to relief under CAT.* In considering whether
the Haitian authorities’ actions fall with the definition of torture, the Court examined whether there
was a specific intent to torture. Although, the State Department reports and articles demonstrated
that upon refoulment, the noncitizen would face prolonged and indefinite detention in overcrowded
where there is inadequate food, medical care and brutality, including burning inmates with cigarettes
and electro shock, BIA determined, using the Black Law’s Dictionary of specific intent, that there
was no “intent to accomplish the precise criminal act that one is later charged with.”* Tt did not
address the fact that deportees are held with the intent that the act (i.e. imprisonment) cause severe

pain and suffering.

In other cases involving Ugandan and Ethiopian citizens, the BIA has used the same reasoning to
rule that substandard prison conditions are not the basis for CAT relief since the conditions are due
to poverty rather than to inflict pain and suffering on inmates.” The second, third and eleventh
circuits have deferred to the BIA’s interpretation of “specific intent” and declined to extend
protection to cases involving indefinite detention in substandard prison conditions.”

Since deportees have already served their sentences in the U.S., their imprisonment is a second
unfair punishment. Limiting CAT protection under Article 3 due to a dictionary definition of
“specific intent” fails to recognize that inhumane prison conditions can be used as by authorities to
inflict severe pain and suffering.”

Roland came to the U.S. as a green card holder when he was 7 years old. He has spent the last 15
years working as a lab technician. He is married to his wife, who is a U.S. citizen, and has 2 USC
children. In 2001, he was pulled over while driving. Because he owed money on a prior ticket,
Roland panicked and signed his cousin’s name who had been sitting next to him in the passenger
seat. Roland then admitted this to the police officer and was arrested and charged with forging
public records. He received a 1 and a half year suspended sentence for each ticket he signed. He
served no time in jail. This was the only criminal conviction Roland has ever had. He is in
removal proceedings for an “aggravated felony,” based on an offense that happened over ten
years ago. Ronald faces deportation to Haiti, a country he left as a child. Because of all the stress
related to his deportation, Roland has gone from a happy-go-lucky person to losing weight and
needing medical care related to stress and depression.

III.  U.S. Government Response

In its prior recommendations, the Committee advocated that the U.S. enact a federal crime of
torture that comports with Article 1 of the Convention, including a more expansive reading of



“mental harm.”” However, the U.S. did not address its restrictive definition of torture or allegations

that law enforcement personnel act with impunity and commit torture and other degrading acts. It

did respond to the Committee’s concerns about its failure to provide detainees protection against

refoulment and cease rendition of suspects to States where individuals are at risk of torture. The

government stated that CAT has limited applications and that the test for non refoulment is the

“more likely than not” rather than the “real risk” of torture. **

The U.S.’s response to the Committee’s list of issues in 2013 mirrors its 2006 report.” There is

continued failure to comply with the Convention’s definition of torture.”® Derogation from the

complete prohibition of torture undermines the principle of non-refoulment. The U.S. is required to

protect marginalized individuals and actively investigate acts of torture and ill-treatment but the high

incidence of racial profiling and refoulment puts noncitizens physical and mental health at risk.

IV.  Recommended Question:

What are procedural mechanisms are in place to monitor and ensure that local law
enforcement agencies cooperating with immigration do not result in unequal

treatment under the law for noncitizens.

What measures has the government taken to clarify the “specific intent” requirement
for torture and ensure that individuals who have a real risk of torture are not
expelled to countries where they will be subjected to torture? Is the government
considering further reform of its non-refoulment procedures to bring them into
conformity with the Convention Against Torture?

V.  Suggested Recommendations

1.

Collaboration between local law enforcement and immigration authorities interferes
with non-citizens’ ability to receive equal treatment in the criminal justice system.
The Department of Homeland Security should terminate the use of state and local
criminal justice system, including detainers, to enforce immigrations laws.

Given the well-documented problem of racial profiling by local law enforcement and
the increased risk of deportation for non-citizens that encounter the criminal justice
system, the U.S. government should end all programs that share data between local
law enforcement and immigration, including but not limited to Secure Communities.

End disproportionate double punishment by changing the definition of “conviction”
under immigration law to comport with definition of conviction under state law.

Expand the definition of “torture” to ensure that U.S. interpretation is consistent
with the Convention against Torture and also conforms with international human
rights standards.
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