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I. OVERVIEW

This written submission provides an outline of issues of concern with regard to Czechia’s compliance with the provisions of the Covenant on Economic, Social and Cultural Rights (hereinafter “the ICESCR”), with particular focus on poverty, children rights and rights of transgender persons. The purpose of the submission is to assist the UN Committee on Economic, Social and Cultural Rights (hereinafter the “Committee”) with its consideration, at this initial stage, of the compilation of the list of issues prior to reporting. 

II. SPECIFIC COMMENTS 
(a) Poverty and the right to housing
In Czechia, the problem of poverty and material need is addressed especially by Act No. 111/2006 Coll. on Assistance in the Material Need (the “Material Need Act”). The law introduced different benefits with an aim to support individuals and their families in different social situations, including in relation to their housing. Thus, section 33 provides for a right of an individual in material need to receive a benefit in form of a supplement for housing (monthly-paid subsidies). This housing benefit was however significantly affected by an amendment from April 2017. This amendment introduced new and controversial legal provisions, namely sections 33 § 9 and 33d, which allowed local municipalities to exclude all those living in certain areas from receiving this housing benefit. The law introduced “areas with increased incidence of socially undesirable phenomena”, accompanied with a possibility of an authorized local authority to decide which concrete part of the city would be labelled as such. If this is the case, then in accordance with Section 33 § 9, the right for supplement for housing shall not arise if an apartment or accommodation facility is located in such an area.[footnoteRef:2] In other words, local municipality can decide that people living in certain areas of the town will not benefit from this housing benefit. Turning to realities in Czechia, and quite unsurprisingly, several municipalities across the country have used this measure targeting especially those living in poverty, leaving them without an access to the social benefit.[footnoteRef:3]  [2:  The provision shall not apply to cases where the ownership right or the right to use an apartment or accommodation facility arose before issuing a measure of a general nature pursuant to section 33d of the Material Need Act.]  [3:  At the end of 2018, there were 88 municipalities that introduced this measure. Information can be accessed in Czech language via: https://www.irozhlas.cz/zpravy-domov/kladno-bezdoplatkova-zona-zruseni-opatreni_1903161642_kro] 

On 6 December 2017 a group of senators have put forward a motion to annul the above-mentioned parts of the Material Need Act deeming them unconstitutional. The Constitutional Court of the Czech Republic is yet to decide on the matter.

Proposed question:

[bookmark: _GoBack]Please provide the Committee with an information about the so called “areas with increased incidence of socially undesirable phenomena” and explain how it affected the poor or the Government policies aiming to eradicate the poverty?

(b) Institutional early-childhood care and lack of alternatives

In Czechia, children under the age of 3 with specific needs or in a specific situation where alternative care is not available are regularly placed into early childhood medical care institutions (“dětské domovy pro děti do 3 let věku” or “kojenecké ústavy”). This practice is based on Sections 43 and 44 of Act no. 372/2011 Coll. on the Health Care, and discriminatorily affects Romani children and children with disabilities.
Available official data[footnoteRef:4] shows that since 2010, the number of places in these institutions has gradually decreased, from 1,963 places in 2010 to 1,470 in 2015. There has been a decrease in the number of institutionalised infants, from 2,077 in 2010 to 1,666 in 2015. At the same time, the number of institutionalised Romani children remained almost the same: 433 in 2010, compared to 406 in 2015. The same applies to children with disabilities: 710 in 2011 compared to 694 in 2015. Moreover, reasons for admission show that the vast majority of children are admitted either solely for health reasons (958 in 2011, decreasing to 567 in 2015) or for social reasons (954 in 2010 to 568 in 2015). The remainder of the children are admitted on the grounds of health and social reasons combined.  [4:  Data collected by the Institute of Health Information and Statistics of the Czech Republic and provided to FORUM on the basis of a request for information under the Act on Free Access to Information.] 

Current data[footnoteRef:5] shows that at the beginning of 2019 the total amount of children in these institutions has decreased to 571. Children over 4 years of age account for 41 % of all institutionalized infants. There are no data on the percentage of Romani children nor children with disabilities because the Government decided to stop collecting segregated data (sic!). Nevertheless, it is still apparent that at least 1/3 (~100) of the total amount of children under 3 years of age comes from Ústecký region, which has large communities of Roma and it can be assumed that high percentage of the total amount of children placed in these institutions are still Romani children. Some sources also suggest that 30 % of all children have been placed in such institution based on contract concluded between their legal representatives (parents etc.) and the institution. That means that there is no need to try to provide support to a family before the child is placed in an institution. These children could, for example, be placed in an institution directly from the hospital and the family did not have to be offered any support to prevent the placement of the child. Further, other recent study[footnoteRef:6] has shown that ¾ of all of the above-mentioned institution lack necessary personnel. Five institutions lacked personnel in two expert fields, three institutions in three. Six institutions did not meet the rules for number of doctors, seventeen for clinical psychologists and five for physiotherapists. Following the report Ministry of Health admitted these problems.  [5:  Data collected by the international NGO Lumos on the basis of request to the respective institutions under the Act on Free Access to Information. Accessible in Czech language via: https://lumos.contentfiles.net/media/assets/file/Lumos_kojenecke_ustavy_2019.pdf?]  [6:  This study was not made available to public. Relevant information from it can be found in Czech language on the websites. Accessible via: https://www.seznamzpravy.cz/clanek/tri-ctvrtiny-kojeneckych-ustavu-v-cesku-nemaji-potrebny-personal-zjistila-studie-81019 or https://www.novinky.cz/domaci/clanek/vetsina-kojeneckych-ustavu-ma-namale-40300498] 


	
	
	2010
	2011
	2012
	2013
	2014
	2015
	2019

	Number of institutions
	34
	34
	33
	33
	33
	31
	25

	Number of places
	1963
	1783
	1700
	1638
	1571
	1470
	N/A

	Number of admitted children
	2077
	2131
	1932
	1740
	1606
	1666
	N/A

	Including
	with special needs
	358
	710
	720
	698
	714
	694
	N/A

	
	Roma
	433
	403
	446
	445
	398
	406
	N/A

	
	abused
	55
	78
	66
	59
	57
	80
	N/A

	ground for admission
	health reasons
	743
	958
	881
	701
	567
	567
	N/A

	
	health + social
	380
	440
	345
	425
	487
	531
	N/A

	
	social
	954
	733
	706
	614
	552
	568
	N/A



In Czechia, the practice of institutionalisation of young children is based on the existing legal framework which expressly permits it despite the profoundly negative effects on the child’s development, and the lack of alternatives to institutionalisation. This systemic violation of children rights, and especially their right to health, concerns a significant number of the most vulnerable children in society – children of Roma origin and children with disabilities, as shown above – and raises serious issues under international human rights law. 

Proposed questions:
Please inform the Committee about any effort to end the practice of institutionalising children under the age of 3.
Please inform the Committee why the Government Statistical Authority for Health Care information decided to stop collecting relevant data? 

(c) Repressive approach to social protection of children with “risky” behaviour or “behavioural difficulties”

In Czechia, the child social protection system is strongly based on the paradigm institutionalisation. Despite legislative amendments adopted in 2012 and effective since 2013[footnoteRef:7]  intended to strengthen the system of alternative family care, especially foster care, the number of institutionalised children still exceeds 8 000 children and has been growing in recent years as to the children who are placed in educational institutions (see table no. 1). The number of children that have been removed from their families still exceeds 3 600 children per year (see table no. 2). [7:  Act no. 401/2012 Coll. (amendment to Act no. 359/1999 Coll. on Social and Legal Protection of Children)] 


Table no. 1: Number of institutionalized children in the Czech Republic 2011-2018
	
	Infant homes[footnoteRef:8] [8:  According the law for children up to 3 years of age, in practice children may stay in these institutions up to 6 or 7 years of age – to the moment they begin to attend school. The infant homes fall under the Ministry of Health. ] 

	Institutions for children in need of emergency care[footnoteRef:9] [9:  The stay of children in these institutions should not exceed 6 months. The institutions for children in need of emergency care fall under the Ministry of Labor and Social Affairs. ] 

	Educational Institutions[footnoteRef:10] [10:  Children´s homes, diagnostic institutions, children´s homes with school, closed educational institutions. These institutions fall under the Ministry of Education, Youth and Sports.] 

	Institutions for children with disabilities[footnoteRef:11] [11:  Residential social services that fall under the Ministry of Labor and Social Affairs. ] 

	Total number of Institutionalized children

	2011
	1428
	995
	7150
	834
	10407

	2012
	1397
	1020
	6941
	769
	10127

	2013
	1233
	1088
	6549
	646
	9516

	2014
	1213
	1259
	6495
	577
	9544

	2015
	1174
	778
	6482
	538
	8972

	2016
	1037
	629
	6500
	595
	8761

	2017
	922
	720
	6345
	447
	8434

	2018
	881
	504
	6394
	429
	8208


Sources: Ministry of Health, Ministry of Labor and Social Affairs, Ministry of Education, Youth and Sports
Table no. 2: Number of children who have been removed from their families 2016[footnoteRef:12]-2018 [12:  Until 2016 this number has not been statistically monitored.] 

	
	Number of children removed from their families

	2016
	3 841

	2017
	3 766

	2018
	3 666


Source: Ministry of Labor and Social Affairs

Children are forcibly removed from their families also as a reaction to their own behaviour that is declared “antisocial” or “risky” or labelled as “behavioural difficulty”. The statistics prove that so called “behaviour difficulties” are the third common reason for removing child from his/her family (see table no. 3).

Table no. 3: Reasons for removing the child from his/her family 2016[footnoteRef:13]-2018 [13:  Until 2016 this number has not been statistically monitored.] 

	
	Child maltreatment (violence against the child)
	Child abuse
	Child neglect
	Educational difficulties
	Other obstacles to childcare

	2016
	158
	42
	1665
	937
	1010

	2017
	141
	24
	1640
	871
	1070

	2018
	122
	43
	1541
	862
	1071


Source: Ministry of Labor and Social Affairs

Children removed from their families due to their own behaviour are commonly placed in closed institutions. The history of these institutions dates to 1950s and 1960s and is strongly connected with the idea of re-education through subjecting him/her to a strict collective regime. It is worth noting that these institutions are at the same time part of the child protection system and of the juvenile justice system. Children may be placed there either by family court as a measure of their protection (so called institutional care) or by juvenile justice court following their conviction for criminal offence (so called protective care). 
The law requires to separate these two categories of children from each other in the institution[footnoteRef:14] but the regime remains practically the same. The law[footnoteRef:15] only provides for that children who are placed in the institutions since they have been found guilty of a criminal offence are not allowed to leave the institution on their own, even for a walk, and to be visited by other persons than their relatives and other close persons. Nevertheless, even the right of children who are placed in the institution as a measure of child protection system to leave the institution on their own and to be visited is significantly limited by the internal guidelines of the institution and very often depends on the internal system of evaluation of children´s behaviour (for instance by awarding points for the way the child behave in the institution)[footnoteRef:16]. The way of life of children in these closed institutions thus differs significantly from the way of life of their peers who live in families. The number of children who are placed in closed regime institutions reaches approximately one third of the total number of children who are institutionalized in educational institutions (see table no. 4).  [14:  It is worth noting that this requirement is hardly respected in practice. ]  [15:  Act no. 109/2002 Coll.]  [16:  This practice has been criticized as illegal by the Public Defender of Rights in his reports from 2007 and from 2012. Nevertheless, it is still widely applied.  ] 


Table no. 4: The number of children in closed regime institutions (diagnostic institutions, children homes with school, closed educational institutions) 2016-2018
	
	Children homes (open institutions)
	Diagnostic institutions
	Children homes with school
	Closed educational institutions
	Total number in educational institutions
	Total number of children in closed regime institutions
	%

	2015
	3751
	376
	728
	983
	5838
	2087
	38,8

	2016
	3785
	390
	720
	1009
	5904
	2119
	35,9

	2017
	3846
	369
	682
	941
	5838
	1992
	34,1

	2018
	3831
	377
	749
	926
	5883
	2052
	34,9


Source: Ministry of Education, Youth and Sports
The closed regime institutions are still built on medical (individual) model of disability. Diagnostic institutions[footnoteRef:17] serve to determine within eight-week stay the “diagnosis” of the child (not necessarily the medical diagnosis, but pedagogical diagnosis) and the institution in which the child should be placed for longer stay. The children homes with school[footnoteRef:18] are according the law designed for children under 15 years of age who have “serious behavioural disorders” or “temporarily or permanent psychiatric disorder” due to which they need “educational-medical care”.[footnoteRef:19] Closed educational institutions[footnoteRef:20] are according the law designed for children over 15 (exceptionally over 12) with “serious behavioural disorders”.[footnoteRef:21] Open social welfare institutions – children´s homes[footnoteRef:22] are designed only for children without “serious behavioural disorders”.[footnoteRef:23]  [17:  In Czech „diagnostické ústavy“.]  [18:  In Czech „dětské domovy se školou“.]  [19:  See Act no. 109/2002 Coll., § 13 para. 1. ]  [20:  In Czech „výchovné ústavy“. ]  [21:  See Act no. 109/2002 Coll., § 14 para. 1 and 3. ]  [22:  In Czech „dětské domovy“. ]  [23:  See Act no. 109/2002 Coll., § 12 para. 1. ] 

The system of social protection of children in Czechia fails to comply with current human rights standards as it still intends to pathologize the behaviour of children (through pedagogical diagnosis) and to correct it through compulsory measures imposed as part of the child protection system (i. e. outside the juvenile justice system). The Czech Republic does not plan any significant change of the system described above. On the contrary, the Ministry of Youth, Education and Sports is currently preparing legislative amendment to the Act no. 109/2002 Coll. whose main idea is to enact specialization of the closed regime institutions according to the “behaviour difficulty” of the child (substance abuse, different types of psychosocial disabilities, aggressive behaviour etc.). Nevertheless, neither the amendment nor the Ministry challenge the legitimacy, appropriateness and adequacy of the use of closed regime institutions as such.

Proposed question:
Please inform the Committee about all steps taken and plans adopted to ensure that children are not deprived of their liberty and that non-institutional care for all children in difficult position is available and accessible.

(d) Situation of juvenile justice offenders in the Czech Republic
The Act no. 218/2003 Coll., Juvenile Justice Act, covers two age groups of youth: children below the age of criminal responsibility (under the age of 15) and juveniles (15 - 18 years of age). Even though children below the age of criminal responsibility cannot be held criminally liable, they may be subjected to standard pre-trial criminal proceedings and may be subject to concrete sanctions (called “measures”) by the juvenile court. Such measures may include deprivation of liberty in an “educational correction centre”, “children’s homes with schools” or “psychiatric hospitals”.
In the case of juveniles (15-18 years), they all must be represented by a lawyer of their choice or by a defence counsel (legal aid lawyer) who is assigned to them from the very beginning of the proceedings, including during the examination phase (which is the first phase of the pre-trial stage).[footnoteRef:24] [24:  The mandatory legal defence for juveniles is stipulated in Section 42 § 2 of the Juvenile Justice Act, according to which the “juvenile has to be assigned lawyer from the moment measures under the Juvenile Justice Act have been used or actions under the Criminal Procedure Code have been taken”. The national preparatory documents (the drafters’ intention) explain that this broadly formulated right to legal aid mirrors a lack of ability of juveniles to defend themselves. The preparatory document is available in Czech via:
https://www.epravo.cz/top/clanky/vladni-navrh-zakona-o-odpovednosti-mladeze-za-protipravni-ciny-a-osoudnictvi-
ve-vecech-mladeze-a-o-zmene-nekterych-zakonu-duvodova-zprava-20827.html] 

However, when it comes to children below the age of criminal responsibility (children younger than 15), unlike in respect of juveniles, the Juvenile Justice Act does not provide for the right to legal aid in the pre-trial stage. Children below the age of criminal responsibility do not benefit from this right and therefore, during the police questioning, they are typically left without any legal assistance and presence of a lawyer who neither can deter the police from resorting to ill-treatment or other abuses, nor work as a protection for police officers in case they face unfounded allegations of ill-treatment.
Ensuring that children of all ages can enjoy access to a lawyer at the pre-trial stage of juvenile justice proceedings is critical to ensure a number of rights guarantees. FORUM notes that the existing legislation does not provide children below the age of criminal responsibility a defence counsel in the pre-trial stage, unlike in cases of juveniles and thus lets them particularly vulnerable to ill-treatment during the pre-trial stage of the proceedings and discriminates against them with regards to the right to a fair trial. This situation concerns significant number of children, in particular 1273 in 2017.


Proposed question:
Please inform the Committee about any plans to ensure that children below the age of criminal responsibility who are in a conflict with law can benefit from the save level of protection as juveniles.

(e) Sterilisation requirement in cases of transgender persons
In Czechia, transgender persons wishing to obtain legal recognition of their gender identity must undergo, as a precondition to changing their administratively registered gender, an invasive and irreversible surgical operation, including sterilisation. Namely, pursuant to Section 29 § 1 of the Civil Code (Act no. 89/2012), the change of a registered gender of a person is made after a surgical operation with concurrent sterilisation and modification of reproductive organs. This provision is further specified in the Act on Specific Health Services (Act no. 373/2011), which states in Section 21 § 1 that for the purposes of the law, the gender reassignment includes performing medical operation, whose aim is to surgically modify the sex of the patient together with sterilising. In order to obtain legal recognition of their gender identity, the Czech transgender person therefore must undergo an irreversible surgical treatment accompanied by mandatory sterilisation. FORUM submits that the relevant provisions of the Czech legal system are in violation of transgender persons’ right to bodily and mental integrity and their right to health.

Proposed question:
Please inform the Committee about all plans to abolish the requirement of compulsory surgery and sterilisation and for transgender persons who wish to obtain legal recognition of their gender, especially the provisions of Article 29 § 1 of the Civil Code and relevant provisions of the Act on Specific Health Services.



Mr Maroš Matiaško, matiasko@forumhr.eu 
Chair, FORUM
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