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Dear Committee Members:

The Center for Reproductive Rights (the Center), an international non-governmental
organization with offices in Nepal, Colombia, Kenya, Switzerland, and the United States,
Justice For All (J4A), and the Forum for Women, Law and Development (FWLD) have
respectfully prepared this letter to further assist the Committee on Economic, Social, and
Cultural Rights (the Committee) in its review of Nepal’s third periodic report (State Party
Report) on compliance with the International Covenant on Economic, Social and Cultural
Rights (ICESCR) in its forthcoming 53rd session and for the adoption of Concluding
Observations. This letter supplements the October 4, 2013, joint pre-session letter submitted
by the Center together with its partners (annexed to this letter), and notes Nepal’s obligations
under ICESCR, particularly concerning child marriage, access to reproductive health care
services, and maternal mortality and morbidity. As explained in this letter, these issues
continue to adversely affect the lives of women in Nepal, violating their reproductive rights
and infringing on their right to equality and the right to highest attainable standard of health
guaranteed in ICESCR.!

I Issue Summary and Questions Raised in the List of Issues

Child marriage, lack of access to reproductive health care services including contraception
and safe abortion, and maternal mortality and morbidity involve serious violations of
women’s reproductive rights. In addition to negatively impacting women’s health, the denial
of women’s reproductive rights impedes the attainment of women’s equality, which
encompasses both formal and substantive equality based on appropriate recognition of certain
differences between men and women, particularly in relation to their reproductive capacities,
and further contributes to discrimination based on sex and gender. United Nations treaty
monitoring bodies (U.N. TMBs) including the Committee, have made recommendations to
Nepal emphasizing the importance of “strictly enforc[ing] the law prohibiting harmful
practices . . . such as . . . marrying child brides,”? giving high priority to ensuring “physical
and economic access to reproductive health care and contraceptives . . ., particularly in rural
areas, and that specific measures be taken to enable women to give birth in the care of a
trained health-care professionals® and to reducing maternal mortality. 4

We welcome the Committee’s inclusion of questions pertaining to child marriage, access to
reproductive health care services including contraception and maternal mortality and



morbidity in the List of Issues (LOIs) to the Government of Nepal (the government).®> There
is strong evidence to show that ongoing measures to tackle these issues have been
insufficient and the government needs to act more effectively to address the continuing
violations of women’s rights in Nepal. Despite legal prohibition,® child marriage remains
prevalent in Nepal,” and is linked to high rates of physical and sexual violence,® as well as
adolescent pregnancy.® UNICEF’s latest report on the global incidence of child marriage
reveals that Nepal ranks 9™ among countries with the highest rates of child marriage and over
one third of women aged 20-24 years, who were married by age 15 have three or more
children.?

Despite a recent decline in the overall maternal mortality ratio (MMR),*! Nepal still has one
of the highest maternal mortality ratios in Asia'?> and unsafe abortion is the third leading
direct cause of maternal deaths.'® Further, maternal morbidity in the form of uterine prolapse
is widely prevalent in Nepal.!* Although the government has taken some steps to provide
treatment for uterine prolapse, including corrective surgery, there has been little focus on
prevention.’® As a consequence, uterine prolapse has become the “most frequently reported
cause of poor health among women of reproductive age,” affecting 10% of the female
population.*®

1. Child Marriage (Articles 3, 10(1), 12)

We welcome the Committee’s inclusion of the issue of child marriage in the LOIs and,
specifically the Committee’s request that the government “provide information on the
steps taken to address the continued prevalence of harmful traditional practices
[including] early marriage,”'’” and “on the impact of measures taken, including . . .
[preventing] forced marriage.”!®

As a signatory to the United Nations treaties on human rights, including ICESCR,* and
under the 2007 Interim Constitution of Nepal (Interim Constitution),”® Nepal has an
obligation to protect women and girls from child marriage and the continuum of harms
resulting from the practice.?! The State Party Report recognizes that harmful practices such as
child marriage violate women’s rights to be free from discrimination, exploitation, and
violence.?? Moreover, the State Party Report expressly links adolescent pregnancy with early
marriage and acknowledges that early marriage must be curtailed “to influence early
childbearing.”?3

Since the pre-session letter was submitted in October 2013, Nepal has expressed political will
to combat child marriage by co-sponsoring a Human Rights Council procedural resolution
aimed at “strengthening efforts to prevent and eliminate child, early and forced marriage.”?*
Further, the government has adopted a five year National Plan of Action on the Holistic
Development of Adolescents that aims to reduce the incidence of child marriage among
adolescent girls between the ages of 15 and 19 from 28.8% to 22% by 2018.2° In addition, the
government is currently developing a National Strategy to End Child Marriage in Nepal.?®
While the government should be commended for its efforts, considering the alarming
prevalence of child marriage in Nepal, it must take greater strides to combat this practice.
According to the 2011 national census, approximately 75% of married women surveyed were
married before age 20,%” and more than 100,000 had been given away in marriage before the
age of 10.22. UNICEF’s latest report states that as of 2014, 15% of girls in Nepal are married
by age 15, while 52% are married by age 18.2° Globally, over 82 % of girls were married or
in union before age 18 in comparison to 17.8% of boys, thereby illustrating that child



marriage continues to disproportionately impact females.3® The prevalence of child marriage
in Nepal varies by place of residence,® level of education,*? household wealth status,®® caste
and ethnicity, 3 and development region. 3 According to the Nepal Adolescent and Youth
Survey (NAYS), the majority of young women married before age 20 reported having
married because of parental pressure and due to “traditional practices.”3®

The implications of child marriage for Nepalese women and girls are serious. There is clear
evidence to show that child marriage is linked to a high prevalence of physical and sexual
violence against married adolescent girls and adolescent pregnancy which carries a higher
risk of maternal death and morbidity. The Nepal Demographic and Health Survey (NDHS)
released in 2011 reveals that the unmet need for contraception is highest among married
adolescent girls between ages 15-19% and only 17.6% of married adolescents have access to
contraception.® Almost one quarter of Nepali women have given birth by age 18 and nearly
half by age 20.3 Accordingly, adolescent mothers in Nepal give birth to 81 out of every
1,000 children, which is the third highest rate in South Asia.*® In almost 90% of cases where
women have experienced sexual violence, the current husband is the perpetrator.** NDHS
links high rates of sexual violence to early marriage.*? Similarly, a new baseline study
conducted by UNICEF in 15 districts reveals that 37% of currently married girls aged 15 to
19 from the Terai region have experienced sexual violence.*?

While the State Party Report notes that “various measures have been adopted to ensure strict
enforcement of the legal provisions and directive orders [of the Supreme Court] for the
protection of women and girls from such harmful practices,”** there are still gaps in the
current law that contribute to the continuation of this practice with impunity. Under Nepalese
law, child marriage is only voidable, not void ab initio* and the law does not offer any legal
protection or entitlements to those who leave such marriages. Moreover, the penalties
prescribed for marrying or causing a marriage of minors are too weak to be an effective
deterrent.*® In addition, despite repeated directive orders from the Supreme Court to the
government for better enforcement of its laws,*’ the lack of implementation of existing legal
provisions remains an issue and very few cases involving child marriage are prosecuted.*®
The low prosecution rate stands in stark contrast to the high incidence of child marriage
reported in major studies.*®

In 2008, the Committee urged Nepal to “strictly enforce” existing laws prohibiting harmful
practices that violate the rights of women and girls,” including child marriage,* and in 2014,
the Human Rights Committee also noted as a “principal” matter of concern the “prevalence
of harmful traditional practices such as child marriage” and urged Nepal to ensure "effective
implementation” of domestic law in practice.>

1.  Universal Access to Reproductive Health Care Services (Arts. 2(2), 3, 12(1))

We welcome the Committee’s inclusion of the issue of lack of access to contraceptives in the
LOIs. The Committee requested clarification on “which steps have been taken to ensure
the provision of emergency obstetric care and universal access to sexual and
reproductive health services, including contraceptives.”®> Under ICESCR, the government
has an obligation to provide universal access to reproductive health services to women in
Nepal.>® Further, the Interim Constitution® and the Supreme Court of Nepal, in landmark
legal cases,® have recognized reproductive rights as fundamental rights, however, the
government has yet to adequately implement programs and establish the infrastructure
needed to ensure the fulfillment of these rights in practice.>® The section below highlights the



need for additional steps to adequately ensure access to contraceptives information and
services in Nepal.

The government has set a target to increase Nepal’s contraceptive prevalence rate (CPR) to
67% by 2015 from 43.2% in 2013.%" According to the State Party Report, the government has
adopted a policy that prioritizes increasing the CPR “with an emphasis on promoting
temporary methods of contraception aimed at reducing the share of permanent sterilization in
overall family planning methods.”®

Despite these goals, women in Nepal continue to experience violations of their human rights
as a result of the government’s failure to address persistent barriers that limit their access to
contraceptive information and services. Progress on contraceptive access has stalled in Nepal
due to lack of funds and inadequate government attention.>® In the National Planning
Commission’s Thirteenth Three-Year Plan, the government acknowledges the inadequate
supply of essential medicines, lack of competence among health workers, difficulty in
staffing healthcare facilities in remote areas, lack of repair and maintenance of physical
facilities, and weak coordination among healthcare service providers as problems in the
provision of health care services.®® The government has also acknowledged a shortage of
contraceptive methods and services due to limited training sites and service providers for
long-acting contraceptive methods and a delay in the procurement of contraceptives and
reproductive health supplies.®® A study of 20 districts in Nepal has found that female
community health volunteers, who provide community-based health education and services
in rural areas, with a special focus on maternal and child health and family planning lack
sufficient supplies: 32% do not have any contraceptive pills, and 20% do not have condoms.5?

Although the vast majority of women in Nepal (86.7%) either prefer to delay the birth of their
next child or do not desire additional children,®® less than half of married women use any
contraceptive method.®* Nepal’s CPR has stagnated in the past five years, and use of modern
methods of contraception has shown a small decline (from 44% in 2006 to 43% in 2011).%°
Misinformation and lack of information inhibit women from accessing a full range of
contraceptives in Nepal: 37% of women are not informed about the possible side effects of
the contraceptive methods they use; 41% are not told what to do if they experience side
effects; and 46% are not informed about other available methods.®

The Committee has noted that health facilities, goods and services, including sexual and
reproductive health services, must be accessible to everyone without discrimination.®” Over a
quarter of married Nepalese women (27%) have an unmet need for contraception.®® The
unmet need for contraception is highest among women ages 15-19 (41.5%) and 20-24
(36.8%),%° rural women (28.1%), and those residing in Nepal’s western region (34%).”°
Without access to contraceptives, women in Nepal are unable to control the timing, number,
and spacing of their pregnancies, leading to increased risk of unintended pregnancies, which
have a significant impact on women’s equality, well-being, and their ability to pursue
opportunities for education and employment.”™

The government has committed to “ensur[ing] the adequate supply of items required for . . .
emergency contraceptives and family planning.”’? Yet, only 29% of Nepalese women have
ever heard of emergency contraception” and a mere 0.1% have actually used it.”* As a result,
women are being denied an essential back-up contraceptive method in the event of
unprotected intercourse, contraceptive failure and in cases of sexual violence involving
rape.”® The government’s failure to ensure broad access to emergency contraception
constitutes a violation of women’s right to health, which includes the right to be free from
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violence and other health risks.”® Moreover, since it is only women who ever have a need for
emergency contraception, to prevent an unplanned pregnancy, the failure to provide access to
emergency contraception constitutes a violation of the right to substantive gender equality
and freedom from discrimination based on sex.’’

V. Maternal Mortality & Morbidity (Articles 10(2), 12)

We welcome the Committee’s inclusion of maternal mortality and morbidity, including
uterine prolapse, in the LOIs, and specifically the Committee’s request that the government
“provide updated information on steps taken, and the impact measured, to address the
high rates of . . . maternal mortality,”’® and to clarify legislative measures taken to
reduce the risk factors of uterine prolapse.”

Under ICESCR, Nepal has an immediate obligation to guarantee women’s right to health and
to ensure special protection of pregnant women in the pre- and post-natal period.®
Additionally, the Committee on the Elimination of Discrimination against Women (CEDAW
Committee) has expressed concern over these issues in Nepal, including specifically the
“challenges in accessing delivery services, especially emergency obstetric care [and] poor
nutrition, which is strongly correlated with higher risks of maternal mortality and
morbidity.”8!

The State Party Report acknowledges that the Interim Constitution safeguards the right to
health as a fundamental right which is “intrinsic to the dignity of human being”®? and states
that reducing maternal and child mortality rates is a “higher priority.”®® The government also
explains that its Safe Motherhood Programme includes a provision for antenatal care services
to prevent “adverse pregnancy outcomes.”* Nonetheless, the government fails to explicitly
recognize that maternal mortality is an issue affecting a woman’s right to reproductive health,
which is guaranteed as a fundamental right under Article 20(2) of the Interim Constitution.

According to the World Health Organization (WHO), as of 2013, the MMR in Nepal was
170.85 Despite an overall reduction in maternal mortality there are large disparities in MMR
across geographic location, age, and ethnicity in Nepal.®” For example, MMR is much higher
in remote and rural districts where health service access is more limited than in urban areas.®
This is often because women do not receive adequate care and support during childbirth.8®
Additionally, MMR is much higher for socially marginalized women who are more likely to
experience discrimination, such as Muslim and Dalit women.®® Similarly, age is another
contributing factor to increased MMR. A major study indicates that MMR is lowest for
women in their twenties and is much higher for women under age 20 and women between
ages 30-34.°* The MMR dramatically increases to 962 per 100,000 live births for women
aged 35 and older.%?

The government initiated the Safe Delivery Incentive Programme (SDIP) in 2005, under
which it started offering cash payments to offset a woman’s cost of travel to deliver in a
health facility.%® The SDIP program is inadequate® as many women are still unaware of or
denied SDIP assistance due to lack of knowledge of the programme.®® For example, it has
been reported that at Lumbini Zonal Hospital in Butwal-11 district, a mere 45 out of 7,172
women—Iess than one percent—giving birth in the hospital received the incentive in 2013.%
While the government should be commended for taking positive steps to promote women’s
use of health services, the government must be urged to direct its attention to issues arising



from the lack of institutional preparedness to provide quality care. Reports of the failure of
health officials to provide delivery services,® lack of necessary infrastructure to support the
provision of critical maternal health services,® unavailability of life saving drugs such as
misoprostol in 36 Mountainous and Hilly districts,”® and corruption undermining the
distribution of cash payments under SDIP® are rife in the media. It has also been reported
that women from distant villages have to bear additional travel costs as they arrive in the
district headquarters ahead of childbirth,t

As noted earlier in the letter, unsafe abortion accounts for almost one third of all maternal
deaths in Nepal. The Committee has recognized safe abortion services as falling within the
sexual and reproductive health services that women are guaranteed.’®?> The provision of
maternal health services is a core, non-derogable obligation of states parties.'% Article 12 of
ICESCR guarantees the “highest attainable standard of physical and mental health,”** which
the Committee has said creates an obligation to ensure access to safe abortion services.%®
Additionally, access to legal, safe abortion services is intricately related to gender equality
and its denial constitutes gender-based discrimination, as only women have the need to access
such services.% Women have the right to determine if and when they will have children, and
Nepal, as a party to ICESCR, has a duty to offer sexual and reproductive health services,
which include abortion services.’?” In 2011, the CEDAW Committee noted that it was
“deeply concerned” about Nepal’s “high rate of unsafe abortion, in particular for women
living in poverty, women from rural villages and women from marginalized communities
within urban areas, in spite of the legalization of abortion in 2002.1%8

According to the State Party Report, some 300,000 women have utilized safe abortion
services.?® Yet more than a decade after the legalization of abortion on broad grounds, only
38% of women ages 15-49 are aware that abortion is legal,}*® with rural, uneducated, and
poor women being the least likely to know under what circumstances abortion is legal.'!!
Adolescents generally face particular barriers to safe abortion services; for example, studies
show that girls are likely to be unaware of which health professionals can provide safe and
legal abortion services.!'? Nearly one in two (48%) women who have had an abortion said
that they paid more than 1,500 Nepalese Rupees for the abortion,'*® which is a significant
amount for women with little or no independent income. The cost of obtaining an abortion is
a barrier, as women in Nepal are often dependent on their families or husbands to finance
their health care expenses.*

The legal provisions on abortion are found in the Chapter on Homicide of the Muluki Ain
(Country Code), implicitly identifying abortion as a crime akin to murder.''® As a general
rule, abortion is a criminal offence and can be resorted to only under certain conditions
permitted by law.''® In 2009, in the case of Lakshmi and Others v. Government of Nepal, the
Supreme Court ruled that the right to abortion is a fundamental right under the Interim
Constitution and issued a directive order to the government to introduce a comprehensive
abortion law in line with international human rights law.'!’ Recently, the National Women
Commission led the submission of a draft Safe Abortion Services Bill to the Ministry of
Health and Population!!® which has promised to review the draft and submit it to the
legislature.®

As noted in the pre-session letter, maternal morbidity, particularly uterine prolapse,*?° is
widely prevalent in Nepal.*?! Since this Committee’s last review of Nepal, in 2011, the
CEDAW Committee has expressed concern over the high incidence of uterine prolapse
despite government efforts to offer corrective surgery.'?? There is a high correlation between



uterine prolapse and child marriage,'?® gender inequality,'?* and early!?® and closely spaced
pregnancies.’?® For example, one study shows that the mean age of women undergoing
uterine prolapse surgery was 28, with the women having previously given birth to 3.5
children.'?” Other factors include lack of access to skilled health workers during labor, and
returning to work prior to full recovery from childbirth.*?® Another study indicates that nearly
95% of women undergoing uterine prolapse surgery had given birth at home and 92% of
births were attended by a traditional birth attendant, relatives or friends.’?® Additionally,
during the neo-natal period, a time of resting period for mothers, 12% of women worked on
the farms and 27% carried heavy loads.!3

Recognizing uterine prolapse as a human rights issue with implications for women’s
fundamental rights under the Interim Constitution, the Supreme Court in Prakash Mani
Sharma and Others v. Government of Nepal,’3! ordered the government to increase public
awareness about women’s reproductive rights, implement policies to address the high
prevalence of uterine prolapse and draft a reproductive health bill.}32 The government’s
efforts to prevent uterine prolapse, however, have been inadequate—due, in part, to its
primary focus on providing subsidies for corrective treatment—Ieading to additional health
and financial complications for many women.*** Mobile camps that receive government
subsidies for performing uterine prolapse surgeries are criticized for causing greater health
risks due to the high number of surgeries performed daily and the lack of post-operative
follow-up services.** Moreover, health facilities are still unable to meet the demand for
corrective surgeries, and many women are forced to travel to India to undergo surgery.®®
Taking cognizance of the irregularities reported in the performance of uterine prolapse
surgeries, in May 2014, the government adopted the Procedural Guidelines on Prevention and
Treatment of Women’s Uterine Prolapse.’®® The impact of these guidelines remains to be
seen and will need to be assessed.

V. Recommended Questions

In light of the above, we respectfully request the Committee to raise the following questions
with the government during its review:

1. What steps have been taken by the government to enforce the minimum legal of
marriage and prosecute perpetrators of child marriage in accordance with the law?
What steps are being taken to identify and address shortcomings in the law and
ensure access to effective legal remedies and additional support for girls and women
married as children?

2. What steps have been taken by the government to ensure universal access to quality
reproductive health information and services, including contraceptive information
and services, maternal health care, and safe abortion services, especially for
adolescents girls and socio-economically marginalized women and girls in rural and
remote areas?

3. What steps have been taken by the government to protect women and girls from
sexual and other forms of physical and emotional violence, both within and outside
marriage, and to provide access to emergency contraception in addition to other
services including counselling and legal redress?



VI.

4. What steps have been taken by the government to address disparities in maternal

mortality based on factors such as age, geographic location and socio-economic
status?

What steps have been taken by the government to enact comprehensive abortion
legislation in line with the Supreme Court’s decision in Lakshmi and Others v.
Government of Nepal? What measures have been taken to eliminate cost barriers
that limit women’s access to safe abortion services?

What steps have been taken by the government to prevent the incidence of uterine
prolapse and to provide quality treatment to those who require corrective surgery?

Suggested Concluding Observations

We respectfully submit the following recommendations for the Committee to consider
incorporating into the Concluding Observations for Nepal:

1.

Take immediate and concrete steps to enforce the legal minimum age of marriage,
including by punishing perpetrators of child marriage, raising awareness about the
minimum legal ages of marriage and consequences for violating the law and ensuring
access to legal remedies.

Review the existing legal provisions on child marriage and identify areas for legal
reform to ensure substantive equality within marriage and the adequate protection and
fulfilment of the full range of rights under the Covenant.

Take concrete steps to ensure universal access to reproductive health information and
services, including contraceptive information and services, maternal health care, and
safe abortion services, especially for socio-economically marginalized women and
girls including adolescents and young married girls.

Ensure effective implementation of laws and policies aimed at preventing and
punishing physical and sexual violence against women within and outside marriage,
including counselling and legal remedies, and in recognition of the specific risk of
unplanned pregnancy faced by women and girls, ensure timely access to emergency
contraception.

Take concrete steps to address disparities in maternal mortality by ensuring that
maternal health services of high quality are available to all women and by addressing
structural and other barriers that undermine the effective implementation of
government schemes.

Take steps to implement the Supreme Court’s 2009 decision in Lakshmi and Others v.
Government of Nepal, by enacting a comprehensive law on safe abortion services in
line with human rights standards, as mandated by the Supreme Court, and eliminating
cost barriers to safe abortion services.

Take concrete steps to prevent and address the high prevalence of uterine prolapse by
effectively implementing the recently adopted procedural guidelines on prevention
and treatment of uterine prolapse.



Sincerely,

Melissa Upreti . Sarmila Shrestha Kusum Shakh

Regional Director for Asia President President

Center for Reproductive Justice for All, Nepal Forum for Women, Law and
Rights Development
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