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Introduction
1. About the Office of the Public Defender
Brazilian Constitution created the Office of the Public Defender as a permanent institution, essential to the State’s jurisdictional function. Article 134 of the Constitution provides, amongst the Office of the Public Defender’s duties, as an expression and instrument of democracy, fundamentally, the legal guidance, the promotion of human rights and the defense of individual and collective rights of those in need, in all judicial and extrajudicial instances.
As an autonomous institution, the Office of the Public Defender is not part of the government, but a body composed by legal professionals selected through a rigorous public process, to whom it is also granted functional independency. The Constitution ensures functional and administrative autonomy to the Office of the Public Defender (paragraphs 2 and 3 of the above-mentioned article), making it, therefore, an independent (public) human rights monitoring body.

In accordance with this essential role, federal legislation (Complementary Law n. 80/1994) enables the Office of the Public Defender to act before international human rights mechanisms. In that sense, Article 4, VI, of the mentioned federal law states, as one of its institutional functions, to access the international systems of human rights protection, postulating before their bodies. 
The very same federal law, under Article 4, XI, assigns to the Office of the Public Defender the competence to exercise the defense of individual and collective rights of persons with disabilities. 
The Office of the Public Defender takes this mandate as a significant advance, not only by providing the opportunity to bring cases before international courts and other bodies, but also by enabling communication between domestic and international monitoring bodies through the participation in the reporting mechanism. 

Taking into account, on one hand, the proximity to the sessions in which Brazil’s report will be analyzed and, on the other hand, the recent publication of relevant data in regard to specific rights of persons with disabilities, this brief report focuses on the conditions of accessibility of the penitentiary system. This specific subject is necessary also considering that the Office of the Public Defender has as one of its most relevant attributions the defense of persons deprived of liberty, which otherwise would not be able to reach the Committee with the information below.
It is relevant to highlight that the Office of the Public Defender, in parallel to the Brazilian judiciary branch, is subdivided into state and federal organs. In this report, both federal and state offices joined efforts, the latter being specifically represented by the São Paulo State Office of the Public Defender, through its Divisions on Penitentiary Situation and on the Rights of the Elders and Persons with Disabilities.
In this context, the Office of the Public Defender presents this brief document to the Committee, hoping to contribute with the review of Brazil’s initial report and to add relevant data in this sensitive topic (imprisoned persons with disabilities), object of special attention by the Committee in its list of issues (items 14, 17 and 19).
2. About the Construction of this Report
As this report refers to the rights of persons with disabilities under State custody, their participation in the construction of the document was indirect, providing information that the Office of the Public Defender considers relevant to be brought to the attention of the Committee, in order for it to assess Brazil’s full compliance with the CRPD. 

The São Paulo Office of the Public Defender’s Division on Penitentiary Situation gathered those facts throughout constant visits to penitentiary facilities.
This document is also largely based on official data published about a month ago by the Ministry of Justice’s Penitentiary Department (“DEPEN”), which indicates low levels of accessibility in the country’s penitentiary facilities. For that reason, the Office of the Public Defender considers such information of high relevance for the Committee, as it raises serious concerns about the well-being of persons with disabilities subject to State custody.
Finally, this brief report is based on the already existing international standards about the right to accessibility of persons with disabilities in penitentiary facilities, especially this Committee’s General Comment n. 2 and the jurisprudence of the European Court of Human Rights.
Article 9 – Accessibility and Article 14 – Liberty and Security of the Person
The CRPD, in its Article 9, stablishes the obligation of States Parties to identify and eliminate barriers and obstacles to accessibility, taking appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to physical environment and other areas of life. 

Article 14 of the CRPD, on the other hand, states in its item 2 that States Parties shall ensure to persons with disabilities deprived of their liberty the provision of reasonable accommodation.

In its General Comment n. 2 (CRPD/C/GC/2), regarding the right to accessibility, paragraph 17, the Committee made clear that:
[…] Article 9, paragraph 1, requires States parties to identify and eliminate obstacles and barriers to accessibility to, inter alia: (a) Buildings, roads, transportation and other indoor and outdoor facilities, including schools, housing, medical facilities and workplaces; (b) Information, communications and other services, including electronic services and emergency services. The other indoor and outdoor facilities, mentioned above, should include law enforcement agencies, tribunals, prisons, social institutions, areas for social interaction and recreation, cultural, religious, political and sports activities, and shopping establishments. Other services should include postal, banking, telecommunication and information services.
Moreover, the same document links the lack of accessibility to discrimination, highlighting that taking all appropriate measures to eliminate discrimination is considered the main general obligation for all States Parties under the CRPD (paragraph 23).

As stated in Brazil’s initial report, the country has legislation obliging accessibility and technical norms standardizing criteria for the assessment of accessibility. In fact, the ABNT NBR 9050 norm,
 referred in the initial report (paragraph 117), has standards specifically related to imprisonment conditions of physical accessibility.

Notwithstanding the mentioned normative framework, on 22 of June  2015 the Ministry of Justice, through its Penitentiary Department (“DEPEN” – mentioned in the reply of Brazil to the list of issues – item 17), published the document “National Survey of Penitentiary Information – INFOPEN – June 2014”,
 with data and statistics up to June 2014 reflecting the reality of the imprisonment in Brazil.
This document contains information about accessibility conditions and shows an alarming percentage of only 6% of modules/sections/cells fully adapted in conformity with the technical norm ABNT NBR 9050:2004. Other 4% were considered adapted, but not in full compliance with the mentioned technical norm. Along with a reference to 8% units with no information whatsoever, 82% of penitentiary facilities were considered as having no accessibility for persons with disabilities.

In addition, the document showed difficulty in collecting data regarding the total number of persons with disabilities within the penitentiary system, as 46% of the unities indicated they did not have condition to obtain such information.
 Even with said difficulties, the survey revealed an alarming statistic of 87% of imprisoned persons with disabilities in non-accessible facilities and only 5% in fully adapted ones.

The numbers show a reality that is not different from what the coordinators of the Division on Penitentiary Situation of the São Paulo Office of the Public Defender found throughout their regular inspection visits to almost 40 penitentiary facilities in the State of São Paulo.

According to these professionals, not even one of the facilities visited since October 2014 fulfils the applicable technical normative concerning accessibility. They also stress the lack of access, by imprisoned persons with disabilities, to equipment, goods, services or facilities capable of ensuring even a minimum of autonomy in their daily activities.

To highlight a few examples, they indicate a case of a person with physical disability (diagnosed with paraplegia and tuberculosis) kept in an infirmary alongside persons with contagious diseases and without access to a wheelchair (only a bath chair), making him lay down throughout the entire time of imprisonment. The same case showed inadequacy of the transportation offered when it was necessary to access the Penitentiary Hospital Center. 
This is not an isolated case, as the Division on Penitentiary Situation of the São Paulo Office of the Public Defender received information about other cases of inadequate safety measures during transportation, resulting in physical harm.

Moreover, this reality is not related only to facilities in the capital of the State. According to the Division on Penitentiary Situation of the São Paulo Office of the Public Defender, a prison in the city of São Bernardo do Campo with no accessibility had a specific cell in which the inmates with disabilities and diseases were kept together. This practice was also observed in a facility located in the city of Guarulhos, where cellmates “treated” a severe injury of one of them by themselves, showing, once again, the lack of access to adequate equipment, services or facilities. 
Therefore, notwithstanding the existing legal framework, the reality perceived by the ones working in the penitentiary system and revealed by the numbers and statistics presented by the official document mentioned above, shows the insufficiency of such legislation alone, and the urgent need for the adoption of concrete measures in order to effectively protect such rights.
As recognized by the Committee (Statement on article 14 of the Convention on the Rights of Persons with Disabilities, item 4),
 “persons with disabilities who are sentenced to imprisonment for committing a crime should be entitled to reasonable accommodation in order not to aggravate incarceration conditions based on disability”. The Committee in different concluding observations on country reports has stressed this understanding, e.g., in the case of Mongolia (paragraph 25 - CRPD/C/MNG/CO/1).
Furthermore, in General Comment n. 2 – paragraph 24, the Committee has clarified that States parties should establish definite time frames and allocate adequate resources for the removal of existing barriers, as well as clearly prescribe the duties of the different authorities and entities and prescribe effective monitoring mechanisms and sanctions against anyone who fails to implement accessibility standards. On paragraph 33 of the same document, the Committee has pointed out that States parties should adopt action plans and strategies to identify existing barriers to accessibility, set time frames with specific deadlines and provide both the human and material resources necessary to remove the barriers.

While the lack of data regarding the number of persons with disabilities detained in Brazil shows an initial concern regarding the identification of barriers itself, the lack of observation of specific time frame and deadlines demonstrates that this is an issue that has to be addressed more carefully by the State.
Nonetheless, these impositions have to do with the obligation to fulfil, which is not the only duty to be observed by the State.

When addressing incarceration conditions, it cannot be ignored that it is a State conduct that puts persons with disabilities in such conditions, and not mere omissions, as it usually happens in regard to accessibility. This means that any noncompliance with the CRPD in that specific area should be assessed under the obligation to respect human rights as well.

The international human rights jurisprudence on the subject indicates that the State has a responsibility to provide accessible imprisonment conditions. The European Court of Human Rights has had the opportunity to address cases concerning the penitentiary conditions of persons with disabilities. For example, in the case of Vincent v. France, the Court sentenced that “to detain a handicapped person in a prison where he could not move about and, in particular, could not leave his cell independently, amounted to “degrading treatment” within the meaning of Article 3”.

For those reasons, the Office of the Public Defender considers that, although extremely important, measures related exclusively to the obligation to fulfil, such as the aforementioned adoption of time framed binding accessibility legislation, are not sufficient to deal with this issue in the Brazilian case. 
Therefore, the Office of the Public Defender suggests other urgent measures to be recommended by the Committee to Brazil, in order to deal immediately with this reality, by preventing the imprisonment of persons with disabilities in facilities lacking accessibility.
Conclusion: Suggested Recommendations
In conclusion, taking under consideration the information and arguments above, the Office of the Public Defender respectfully suggests the following recommendations to Brazil in the Committee’s concluding observations:
(1) In relation to Article 9:

· That the State Party establish and follow legally binding time frames and allocate adequate human and financial resources for the removal of existing barriers in penitentiary facilities, as well as clearly prescribe the duties of the different authorities and entities and ensure the existence of effective monitoring mechanisms and sanctions for failure to implement accessibility standards;

(2) In relation to Article 14:

· That the State Party introduce targeted and effective measures to ensure reasonable accommodation in prison settings, in order to preserve the dignity of persons with disabilities deprived of liberty; 
· As an urgent measure, that the State Party refrain from submitting any person with disability to non-accessible penitentiary facilities, adopting legislative and other effective measures to prevent law enforcement bodies, including the judiciary, to incarcerate persons with disabilities under such conditions. To do so, the State Party may, amongst other measures, include persons with disabilities subject to criminal convictions, without discrimination, as beneficiaries of domestic imprisonment and keep including the group in the annual presidential decree of pardon, ensuring its enforcement by the competent authorities.  
São Paulo, Brazil, July 31, 2015

	BRUNO SHIMIZU

Public Defender – State of São Paulo

Division on Penitentiary Situation


	PATRICK LEMOS CACICEDO

Public Defender – State of São Paulo

Division on Penitentiary Situation

	FELIPE HOTZ DE MACEDO CUNHA

Public Defender – State of São Paulo

Division on the Rights of the Elders and Persons with Disabilities


	RENATA FLORES TIBYRIÇÁ

Public Defender – State of São Paulo

Division on the Rights of the Elders and Persons with Disabilities

	JOÃO FREITAS DE CASTRO CHAVES

Federal Public Defender


	VERONICA DOS SANTOS SIONTI

Public Defender – State of São Paulo

Division on Penitentiary Situation


� Notwithstanding not being a National Human Rights Institution under the definition of the Paris Principles.


� 2nd edition in 2004.


� Item 8.9.


� Available at � HYPERLINK "http://www.justica.gov.br/noticias/mj-divulgara-novo-relatorio-do-infopen-nesta-terca-feira/relatorio-depen-versao-web.pdf" �http://www.justica.gov.br/noticias/mj-divulgara-novo-relatorio-do-infopen-nesta-terca-feira/relatorio-depen-versao-web.pdf� 


� Page 36.


� Page 55.


� Page 57.


� At  <http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15183&LangID=E>


� Judgment available in � HYPERLINK "http://hudoc.echr.coe.int/eng?i=003-1819720-1909098#{\"itemid\":[\"003-1819720-1909098\"]}" �http://hudoc.echr.coe.int/eng?i=003-1819720-1909098#{"itemid":["003-1819720-1909098"]}� 





[image: image2.jpg]