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A. Issues
A-1
Violations of articles 18 & 19 of the ICCPR by the Osaka Prefectural Government (OPG) and the Osaka Prefectural Board of Education (OPBE) forcing teachers to stand facing the National Flag (“Hinomaru”) and sing the National Anthem (“Kimigayo”) at school ceremonies, based on the Directive of the President of OPBE, so called the “Ordinance for Standing Up for ‘Kimigayo’” and the “Fundamental Ordinance on Public Employees” which includes an article that, if a teacher doesn’t stand up three times against a principal’s order to stand up and sing “Kimigayo”, he/she is supposed to be dismissed, as well as punishing many teachers for not standing up and not singing “Kimigayo” and giving them economic disadvantage such as reducing their wage and rejecting re-employment. 
A-2
Violations of articles 18 & 19 of the ICCPR by OPBE forcing teachers who were given punishment to sign and submit a confirmation paper that they would promise to obey a principal’s order including standing-up and singing “Kimigayo”, and, thus, forcing them to show their own thoughts or religious principles, and furthermore, when they deny or hesitate to sign this paper, rejecting their re-employment after the retirement age, 60 years old.

B. Concerns and Recommendations by the Human Rights Committee

B-1. CCPR/C/JPN/CO/6 para22(2014/7/24)
22. The Committee reiterates its concern that the concept of “public welfare” is vague and open-ended and may permit restrictions exceeding those permissible under the Covenant (arts. 2, 18 and 19).
The Committee recalls its previous concluding observations (CCPR/C/JPN/CO/5, para. 10) and urges the State party to refrain from imposing any restriction on the rights to freedom of thought, conscience and religion or freedom of expression unless they fulfil the strict conditions set out in paragraph 3 of articles 18 and 19.  

B-2. Para 23 and 26 of List of Issues of CCPR/C/JPN/CO/7
23. In reference to the previous concluding observations (para22), please report on steps taken to clarify the vague and open-ended concept of “ public welfare ” and to ensure that it does not lead to restrictions on the rights to freedom of thought, conscience and religion or freedom of expression beyond the narrow restrictions permitted in paragraph 3 of articles 18 and 19 of the Covenant. 

26. Please explain the compatibility with the Covenant of measures taken to enforce against teachers and students Directive 10.23 issued by the Tokyo Board of Education in 2003, including alleged application of force to compel students to stand in ceremonies and financial sanctions against teachers. 

C. Japanese government’s assertion (List of issues prior to submission of the seventh periodic report of Japan)
201. The concept of “public welfare” and its practical implementation are as stated in paragraph 5 of the sixth periodic report submitted by Japan under the Covenant.

216. Teaching about the national flag and national anthem to students in schools is implemented based on the account that the National Curriculum Standards provide that “[i]n the enrollment ceremony, graduation ceremony, etc., schools shall, in light of the significance thereof, hoist the national flag and instruct children to sing the national anthem.” The intent of this is not to intrude on the inner mind of the students to compel them. It only means that the teaching of the national flag and national anthem is implemented as an educational issue. 

217. Generally, as stated in Annex 13, every public official, as a servant of all citizens who serve the public interest, is required to respect laws and regulations as well as the orders of their superiors in the course of duty. Similarly, teachers at Tokyo Metropolitan schools, who are local public officials, also bear the obligation under their work duties to respect laws and regulations as well as the orders of their superiors in the course of carrying out educational activities. In the case that the school principal, who is their superior, orders said teachers to teach about the national flag and national anthem in ceremonies such as the enrollment ceremony in accordance with the National Curriculum Standards, which are the curriculum standards stipulated based on the delegation of the provisions of the School Education Act and the Order for Enforcement of said Act, the teacher bears the obligation under their work duties to observe the order. 

218. In this respect, the judgment of the Supreme Court on June 6, 2011 ruled that work duty orders seeking the acts of standing and singing when singing the national anthem as a customary ceremonial presentation at ceremonies such as graduation ceremonies are recognized to be necessary and reasonable to the extent that restrictions brought about by the orders are permissible, based on the comprehensive consideration of the purpose and content of the orders and the form of the restrictions.

219. Consequently, these orders are not contrary to the object of Article 18 of the Covenant.

D. Actual cases in Osaka

D-1. So called the “Ordinance for Standing Up for ‘Kimigayo’” and the directive of the president of OPBE
D-1-(1). Situation in Osaka before making so called the “Ordinance for Standing Up for ‘Kimigayo’” and ordering the directive of the president of OPBE
Act on National Flag and Anthem was established in 1999, but the then Prime Minister, Keizo Obuchi mentioned in the Diet that Japanese government doesn’t intend to force people to stand up facing the National Flag even if “Hinomaru” and “Kimigayo” were legally recognized as the national flag and anthem by the law respectively. 
Before making this law, at public schools in Osaka, the rate of raising “Hinomaru” and singing “Kimigayo” at school ceremonies such as an entrance ceremony or a graduation ceremony was relatively lower than in other parts of Japan. At that time, most of public schools in Osaka held these ceremonies without “Hinomaru” and “Kimigayo”. 
Even after making the law, when Osaka Prefectural Assembly demonstrated “the ideal way” of conducting ceremonies, which included the raising of “Hinomaru” in the hall of ceremonies and the singing of “Kimigayo”, in fact the rate became higher and higher, however, many teachers didn’t stand up for the singing of “Kimigayo” and, of course, no teacher was punished for doing do. Furthermore, most students and parents also didn’t stand up. It was true, however, that the pressure by principals who adhered to OPBE’s policy strengthened year by year.
Until 2009, when for the first time one principal ordered his teachers to stand up, OPBE hadn’t made punished teachers who neither stood up nor sang “Kimigayo”. But the “Ordinance for Standing Up for ‘Kimigayo’” and the Directive of the President of OPBE drastically changed the situation.

D-1-(2). The purpose and contents of the “Ordinance for Standing Up for ‘Kimigayo’” and the Directive of the President of OPBE
The “Ordinance for Standing Up for ‘Kimigayo’” (The Ordinance Concerning the Raising of National Flag at the Facilities belonging to Osaka Prefectural Government and the Singing of National Anthem by Teachers and Staff of Public Schools). was strongly promoted by the then-Prefectural Governor, Toru Hashimoto, and his local party, Osaka Restoration Association. As a result, the ordinance was established in 2011. This ordinance forces teachers to stand up and sing “Kimigayo” at the time of the singing the National Anthem during entrance or graduation ceremonies. The aim of the ordinance is to make teachers pay respect to “Kimigayo” and to make children have “a patriotic spirit and a feeling of loving Osaka”. (1)
Following promulgating and enforcing the ordinance, on 17/1/2012, OPBE held the special meeting of principals of Osaka prefectural senior high schools and special education schools, and there notified them the “Directive of the President of OPBE” (2).
This directive has two different orders, to all the teachers and to principals. The former is that all the teachers in the ceremony hall must stand up and sing “Kimigayo” at the time of the singing the national anthem in accordance with the Courses of Study ( which is called “National Curriculum Standards” in Japanese Government’s assertion, but we consider the name as inadequate ) and the “Ordinance for Standing Up for ‘Kimigayo’”. The latter is that principals must order teachers to do so in order to make them obey the directive.

D-1-(3). The effect of the ordinance and the directive
The directive is based on the ordinance. As a result of both the ordinance and the directive, almost all the teachers have been obliged to stand up and sing “Kimigayo” at entrance or graduation ceremonies. Principals of Osaka prefectural schools order some teachers, who they think might not stand up and sing, to work outside ceremony halls. Accordingly, such teachers cannot attend the ceremony. If a teacher who is ordered to work inside the ceremony hall doesn’t say clearly just before the ceremony, “I will stand up and sing”, the principal hands a document to the teacher that states an order to stand up and sing “Kimigayo”. And a teacher who dare not stand up based on her/his belief is punished by OPBE, such as by a salary cut or a reprimand. More than 60 teachers have already received a reprimand and three have been punished with a 10% salary reduction for one month. Furthermore, OPBE refused the re-employment of at least eight teachers after retirement age. 
By the fact that almost all the teachers are forced to stand up and sing “Kimigayo”, students and parents also are obliged to do so.

D-2. The “Fundamental Ordinance on Public Employees”

D-2-(1). The article of dismissal for three time’s disobedience against an order in it
The “Fundamental Ordinance on Public Employees”, which was established in February 2012, enacts as follows:
1. When a public employee does not obey an order by his/her superior, she/he should be reprimanded as a rule.
2. The public employee who receives a disciplinary action should receive additional guideline or training etc.
3. When the public employee who received a disciplinary action does not obey an order by his/her superior again, he/she is warned by a document that she/he may be dismissed next time.
4. On top of that, if he/she does not obey an order by his/her superior five times, or against the same order three times, she/he should be dismissed as a rule. (3)
This article is believed to be applicable even to teachers who do not stand up and sing “Kimigayo”.

D-2-(2). Application examples of the “Fundamental Ordinance on Public Employees”
The teacher who received a reprimand twice were handed a warning document that, “if you don’t obey an order by his/her superior again, you may be dismissed”.

D-3. Rejection of re-employment of teachers after retirement at mandatory age

D-3-(1). The relationship between re-employment and pension award
Teachers of public schools are basically local public employees, and usually reach retirement age at 60 years old. Furthermore, their pension age was also 6o years old until 2014.
However, since 2014, the pension age has been gradually increasing, so if teachers are not re-employed after retirement age, they must survive without an income for few years before they are eligible for pension.

D-3-(2). Japanese government’s measures about this situation
With this situation, in order to avoid no income period, the Japanese government decided to re-employ public employees except for the very limited number of cases that come under provisions for disqualification on Local Public Service Act article 16 or provisions for dismissal reasons on article 28. 

D-3-(3). The situation of Tokyo about this issue
The issue of rejection of re-employment in Tokyo was already described in the report from Tokyo, which was submitted to the ICCPR, titled “Forced Worship of the National Flag (“Hinomaru”) and the National Anthem (“Kimigayo”) at Public Schools in Tokyo”, especially in the part of “D-1-(7) Rejection of post-retirement re-employment for the punished teachers”. As the report said, in Tokyo, only teachers punished for refusing to stand and sing were refused re-employment after retirement age.

D-3-(4). The situation of Osaka
In Osaka, almost all the teachers had been re-employed until 2011, when the “Ordinance for Standing Up for ‘Kimigayo’” and the “Fundamental Ordinance on Public Employees” had not been established and the Directive of the President of OPBE was not ordered. But since 2012, the situation in Osaka has fundamentally changed.
OPBE has punished all the teachers who didn’t obey the order to stand up and sing “Kimigayo”, and asked them to sign and submit a confirmation paper that they would promise to obey a principal’s order to stand up and sing “Kimigayo”. When a teacher didn’t submit the paper or submitted the paper with a rewritten passage about the order, later he/she was asked a question, in “confirmation of intention” document, by a principal (who was ordered by OPBE) about two months before retirement. It contained the question, “Will you obey any order by a superior, including standing-up and singing the National Anthem during entrance or graduation ceremonies? Answer ‘yes’ or ‘no’”. Whoever didn’t clearly say “yes” was all refused re-employment by OPBE.
This situation, where those not employed face a period without any income, has become reality since 2015.

D-3-(5). The case of rejection of re-employment in 2017
A teacher who was about to retire in March 2017 was asked the above question in confirmation of intention by a principal in January. He declined answer for following reasons: 
1. This question infringes on freedom of thoughts and conscience.
2. As per the educational guidelines recommended by OPBE, he has taught his students who take employment tests not to answer such questions that infringe on freedom of thoughts and conscience at job interviews.
As a result, although he wanted to continue to work after retirement age, he was refused to re-employment by OPBE. And from April 2017 to May 2018, he was obliged to survive without any income. This teacher is fighting in court against rejection of re-employment by OPBE.

D-4. The situation of singing of “Kimigayo” at special education schools in Osaka
At the graduation ceremony of special education schools in which disabled children are studying, we can understand clearly that it is more important for OPBE to force teachers and children to stand up at chorus reading of “Kimigayo” than to educate all the disabled students on an individual basis.
When a teacher of a special education school proposed to a principal that he would like to sit down next to a student, who is an epileptic and cannot stand up for himself, and take care of the student, because the teacher was afraid that when everyone around the student stood up, he might panic and a panic-inducted epileptic fit. The teacher thought it reasonable accommodation. But OPBE did not permit his action, and reprimanded him.
Furthermore, the principal ordered teachers, who didn’t say “I will stand up”, not only to work outside a ceremony hall, but not to enter a hall. This order is based on the direction by OPBE. The principal should have   assigned the same number of teachers in the ceremony hall as required on a regular day in order to care for disabled students, but by reducing the teachers in the hall, endangers the safety of students.

D-5. The Japanese government’s inaction on this illegal situation
As for the policy of Osaka Prefectural Government (OPG) and Osaka Prefectural Board of Education (OPBE), such as the “Ordinance for Standing Up for ‘Kimigayo’”, the “Fundamental Ordinance on Public Employees”, the Directive of the President of OPBE, as well as forcing teachers to stand up and sing “Kimigayo”, punishing numerous teachers, economically disadvantaging teachers through salary-cuts and denying them of re-employment, and the threat of dismissal for three instances of disobeying principal’s order, violate Articles 18 & 19 of the ICCPR. Despite the concerns in CCPR/C/JPN/6 para22, the Japanese government has taken no action to improve this situation in the name of local autonomy.

D-6. Negative Attitude of Japanese Court
Many teachers who were punished or refused re-employment have been fighting in court, and then insisted the violation of provisions of the ICCPR, but Japanese court has demonstrated indifference to this issue. 

E. Our opinion

E-1-(1). The real aim of the “Ordinance for Standing Up for ‘Kimigayo’”: Removal of certain teachers, who hope for peace, democracy, and freedom of education, from public schools, as well as an attempt to force all students to be patriotic.
The aim of “Ordinance for Standing Up for ‘Kimigayo’” is as follows:
1. Removal of teachers from public schools who are against militarization of Japan and oppose the use of “Hinomaru” and ”Kimigayo”, both of which were used as symbols of Japanese imperialism when Japan invaded Asian countries. 
2. Making all students patriotic through singing “Kimigayo” ceremonies, which OPBE thinks is easily realized by students’ seeing all the teachers standing up and singing “Kimigayo”
In order to accomplish this purpose, OPBE are using the threat of dismissal as stated for in the “Fundamental Ordinance on Public Employees” or denying teachers’re-employment.
Furthermore, in Osaka, forced worship of “Hinomaru” and “Kimigayo” is legislated in the ordinance. The so called “10.23 Directive” in Tokyo, which is brought into question on para 23 and 26 of List of Issues of CCPR/C/JPN/CO/7, is an order by an administrative organ, but, because forced worship and punishment are legislated, Osaka’s situations highly violate Articles 18 and 19 of the ICCPR.

E-1-(2). The Directive of the President of OPBE violates teachers’ rights of thought, conscience, and belief.
The Directive of the President of OPBE regulates worship of “Hinomaru” and “Kimigayo” as a part of the job of teachers, and therefore teachers who do not stand up and sing “Kimigayo” are punished and given economic disadvantage. In other words, the Directive of the President of OPBE puts limitations on teachers’ freedom of thought, conscience, and belief. Teachers who want to be loyal to their thought, conscience, and belief have been punished again and again. This “suppression of thought” is a serious violation of human rights.

E-1-(3). The “Fundamental Ordinance on Public Employees” is a discriminatory ordinance that intends to exclude teachers from public school, who have certain historical views, world views, and educational beliefs.
The provision in the “Fundamental Ordinance on Public Employees” states that if an officer disobeys the same order from a superior three times, he/she should be dismissed, is only supposed to apply in the case of not standing for “Kimigayo”.
Under this ordinance, the punishment based on the Directive of the President of OPBE means that a punished teacher has one strike closer to getting three strikes and being dismissed, in short, a teacher who has doubts about forced worship of “Kimigayo” but doesn’t want to dirty her/his conscience will be expelled from school after their third time. This is an extremely severe punishment as well as an ideological discrimination.

E-1-(4). The “Ordinance for Standing Up for ‘Kimigayo’”, the Directive of the President of OPBE and the “Fundamental Ordinance on Public Employees” violate Articles 18 and 19 of the ICCPR.
As mentioned above, in conjunction with one another, the “Ordinance for Standing Up for ‘Kimigayo’”, the Directive of the President of OPBE and the “Fundamental Ordinance on Public Employees” and forcing teachers to stand up and sing “Kimigayo”. They violate human rights regulated in Articles 18 and 19 of the ICCPR. The reasons are as follows:
1. Refusing expression of worship comes under provisions of Article 18 of the ICCPR, “freedom of thought, conscience, and religion”, so it is the right that must be protected.
2. These ordinances and directive is equivalent to “coercion” that is banned on Article 18-2.
3. These ordinances and directive don’t meet the requirements to be considered “severe conditions” as stated in Article 18-3.

E-2. A confirmation paper and “confirmation of intention” violate Article 18, because OPBE tries to force teachers to express their own thoughts, and gives them economic disadvantage due to these very thoughts.
OPBE asks only teachers punished for not standing up and not singing “Kimigayo” to sign and submit a confirmation paper or to answer “confirmation of intention”.
This means that OPBE compels them to express their own thoughts. It is the severe violation of freedom of thought, conscience and religion, and it means “discrimination by thought”. So, it clearly violates Article 18. Furthermore, teachers who do not accept the confirmation paper or “confirmation of intension”, and don’t clearly say “yes” have been refused re-employment after retirement age, which is an economic punishment and violates Article 18.

F. Suggested recommendations to the Japanese government
We suggest that the Human Rights Committee make the following recommendations to the Japanese government.
1. The Japanese government should strongly recommend to Osaka Prefectural Government (OPG) and Osaka Prefectural Board of Education (OPBE) that OPG abolish the “Ordinance for Standing Up for ‘Kimigayo’”, the “Fundamental Ordinance on Public Employees”, and also abolish the Directive of the President of OPBE.
2. The Japanese government should strongly recommend to OPG and OPBE that punishments for teachers who neither stood up nor sing “Kimigayo” be withdrawn.
3. The Japanese government should clearly declare that OPG and OPBE forcing teachers to express their thoughts by submitting a confirmation paper and/or confirmation of intention, as well as refusing re-employment, violates the provisions of Article 18 and 19. Furthermore, the Japanese government should recommend to OPG and OPBE that they improve this situation immediately.
4. Human Rights Committee should express concerns that Japanese court has been indifferent to this issue, that is, it has never taken into account whether these ordinances and directive violate Articles of ICCPR or not.

Notes
(1) Ordinance Concerning the Raising of National Flag at the Facilities belonging to Osaka Prefectural Government and the Singing of National Anthem by Teachers and Staff of Public Schools (13 June 2011)

Article 1 (Purpose) 
The purposes of this ordinance is, based on Act on National Flag and Anthem, Basic Act on Education and the Courses of Study, through stipulating the raising of the national flag at the Facilities belonging to Osaka Prefectural Government and the singing of the national anthem by teachers and staff of public schools, to help citizens of Osaka Prefecture, especially the children who will be the next generation, respect the traditions and culture, have the awareness of loving their country and hometown which have been nurtured by them, cultivate an attitude of respect for other countries, and contribute to the peace and development of the international community, as well as to enforce strict service discipline in prefectural schools and municipal schools in Osaka Prefecture.

Article 4 (Singing the National Anthem)
For the singing of national anthem at events at prefectural schools and municipal schools in Osaka Prefecture, teachers and staff shall stand and sing the national anthem. However, this shall not apply to those who are recognized by the principal as having difficulty in standing or singing the national anthem due to physical disability, injury or illness.
(translated by Osaka Network against Forced Worship of “Hinomaru and Kimigayo”)

(2) Directive of the President of OPBE: Raising the National Flag and Singing the National Anthem at Entrance and Graduation Ceremonies (17 January 2012)

The raising of the national flag and the singing of the national anthem are stipulated in the Courses of Study from the perspective of cultivating in children and students an awareness of being a Japanese citizen living in an international society, cultivating a love for their country, and cultivating an attitude of respect for the national flag and anthem.
In addition, on June 13, 2011, the “Ordinance Concerning the Raising of National Flag at the Facilities belonging to Osaka Prefectural Government and the Singing of National Anthem by Teachers and Staff of Public Schools” was promulgated and put into effect. The ordinance stipulates that when the national anthem is sung at events of prefectural schools, teachers and staff must stand up and sing the national anthem.
Therefore, at school events such as entrance and graduation ceremonies where the national flag is raised and the national anthem is sung, all teachers and staff in the ceremony hall must stand up and sing the national anthem.
(translated by Osaka Network against Forced Worship of “Hinomaru and Kimigayo”)

(3) Fundamental Ordinance on Public Employees (28 March 2012)

Article 27 (Disciplinary action against a person who violates a duty order)
The standard disciplinary action against an official who violates a duty order (as defined in Article 32 of the Act, but only in writing) shall be a warning.
(2) The standard disciplinary action prescribed in paragraph (1) of Article 28 of the Act against an official who repeatedly violates a duty order even after the appointing authority has taken the measures prescribed in Article 29 and whose cumulative total of such violations is five times (or three times if the content of the violations of the duty order is the same) shall be dismissal from office.
(translated by Osaka Network against Forced Worship of “Hinomaru and Kimigayo”)
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