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Case Studies 

Case Study 1: Ms A was married in terms of Islamic rites. The couple entered into a verbal agreement to split the estate equally upon dissolution. After nineteen years of marriage, with three children and a history of disrespect from her husband and his family, Ms A requested a divorce from her husband. Whilst the divorce was granted, the six-year legal battle that ensued in seeking a fair distribution of their acquired assets left her financially, emotionally, and psychologically strained. Due to these challenges, she decided to settle out of court for much less than the fifty per cent as initially claimed.
Case Study 2: Ms B was married in terms of Islamic rites. After 21 years of marriage and three children, having spent her entire marriage living in her in-laws granny cottage, her husband informed her he was taking a second wife and had purchased a home for himself and the second wife. Unwillingly to be in a polygamous marriage she asked him for a divorce. After his refusal, she approached an Ulama council who advised her polygyny is not valid grounds for divorce. With no financial stability, education or support structure, Ms B has nowhere to go. Her husband’s new home is registered on his father’s name and in anticipation of a maintenance order; he has cleared his bank accounts. Ms B has been in limbo for the past two years amid minimal funds, death threats and consistent psychological trauma. Her maintenance application has been pending since March of this year. Her son refuses to launch a maintenance application of his own against his father. Her children are also displaying signs of psychological trauma. With minimal funds, she is unable to access efficient legal services and litigate.
Case Study 3: Ms C has been married in terms of Islamic rites for 15 years. After several years of emotional and psychological abuse, she took her children and left the marital home to return to her parent’s home. Her husband refuses to divorce her despite her assurances of no need for financial support from him. She and her children rely on her parents for financial support and their standard of living has been affected but she has decided to forfeit launching a maintenance application as a trade-off for a divorce, despite legal advice to the contrary. Despite her concession, her husband is not willing to consider granting her a divorce. The Ulama council seems unable to reconcile her withdrawal from her marriage to her husband’s promises of wanting to build a future together. Her children have settled happily into a new environment and her husband does not ask to see them; she would be willing to make the necessary arrangements should he ask. She has indicated feeling “trapped” by the attitude of the Ulama council who refuse to see lack of love and affection as grounds for divorce. She has not approached the Ulama council in the last few months, having lost faith in their ability to assist her.
Case Study 4: Ms D was under the impression that she was married in terms of civil law and realised after 25 years of marriage, three children (one of whom is a minor) and on seeking a divorce, that she was married by Islamic rites only. Due to a breakdown in their relationship resulting from years of financial abuse, lack of emotional support, physical and overall aggression, it took her three years after requesting a separation which he refused, unfruitful counselling and seeking assistance from family members, to have the courage to leave. After several failed attempts to acquire her divorce through an Ulama council, she eventually decided to choose the route of a khula (divorce instituted by the woman by returning her dowry). After returning her mahr (dowry), pronouncing her khula and completing her iddah (waiting period observed by the woman upon divorce or death of her husband), her ex-husband refuses to acknowledge the khula and considers her as still being married to him

Case Study 5: Mr E was married in terms of Civil and Islamic laws to wife 1 with whom he had 1 son and 4 daughters. He married wife 2, with whom he had only 1 son, in terms of Islamic law only. Wife 2 predeceased Mr E. Mr E died leaving a standard Shari’ah Will subject to a special bequest in favour of his son from his first marriage. The son from the first marriage was appointed as one of the Executors and refuses to acknowledge the son from the second marriage as a legitimate Shari’ah heir. He alleges in the absence of a valid nikah (marriage) certificate to prove otherwise, this son was born less than 6 months after his parents may have made nikah. He is therefore deemed illegitimate and disqualified from inheriting in terms of their father’s estate. The Ulama councils are unable to assist as they lack legal capacity to address such an issue.
