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Introduction

1. South Africa’s child rights framework is relatively comprehensive. The Government of South Africa (GOSA) and civil society have for a number of years invested significantly in its development. We also note the existence of strong jurisprudence from the superior courts – High Courts, the Supreme Court of Appeal and the Constitutional Court – affirming and protecting children’s rights as contained in the Constitution. We recognise the strong practice of public participation in the development of law and policy relating to children. 
2. Furthermore, we commend the social assistance available to poor children and families, noting the positive impact on children’s lives. However, despite the above laudable progress, some aspects of the framework are problematic and there are serious implementation challenges. It is thus important to set out our views on these challenges and provide information for the Committee in order to ensure that the review of South Africa’s implementation of the International Covenant on Economic, Social and Cultural Rights is inclusive of children’s experiences.

3. This report is structured as following:

3.1 Part A focuses on Key issues that were included in the List of Issues, and 

3.2 Part B focuses on Key issues that were not included in the List of Issues.
PART A: KEY ISSUES THAT WERE INCLUDED IN THE LIST OF ISSUES
QUESTION 4: INFORMATION ON POVERTY RATES
4. Of the total population of 19.6 million children, 12.7 million (65%) lived below the Statistics South Africa upper bound poverty line of R1138 per capita in 2017.
 The national average masks striking provincial and rural-urban variations in child poverty. For example, in KwaZulu-Natal, Eastern Cape and Limpopo, over 75% of children live in poverty while in Gauteng and Western Cape the rate is under 45%. Child poverty is the highest in the rural areas of the former homelands at 86% compared to 50% in urban areas.

5. When looking at the lower poverty lines in 2017: 

5.1 22% of children (4.3 million) were living below the international poverty line ($1.90/day or R351/month). This is 3% points higher than the 19% for everyone that is cited in the GOSA’s response.

5.2 Over a third of children (36% or 7 million) lived below the Statistics South Africa SA food poverty line of R531 per capita per month. 

6. Families living below these lower poverty lines are unable to afford to buy sufficient food to ensure a balanced diet.  An analysis of trends in child nutrition show that while child hunger has been gradually declining over the past 15 years, the rates of stunting have not changed significantly over this period and are  now starting to increase, indicating that people are less able to afford food of high nutritional value, especially protein.

Recommendation: 

7. GOSA should increase the Child Support Grant amount from R400 (2018 amount) to R550 to ensure no child is living below the food poverty line (the food poverty line was R547 in April 2018).

QUESTION 8
a) Measures taken to reduce statelessness of children and whether the state considers reviewing the Births and Deaths Registration Act and Immigration Act in this regard 

i. Birth registration

8. We note with concern that the GOSA seems to be unaware of the challenges that certain groups of children face in obtaining a birth certificate. These include, inter alia, abandoned or orphaned children living with relatives (the majority) and those in the child protection system, the children of one or two foreign parents, the children of unmarried and/or single fathers and unaccompanied and separated migrant children The challenges are faced both for early birth registrations and late birth registration but are particularly acute for late registrations due to the extra proof required.
9. A recent court judgement found the Births and Deaths Registration Act (BDRA) to be unconstitutional to the extent that it does not allow single fathers to register their child’s birth. The court also found the act to be unlawful in as far as it requires the visa of the mother of the child born out of wedlock without exception or discretion.
 

10. Similarly, the United Nations Committee on the Rights of the Child strongly recommended that South Africa “review and amend all legislation and regulations relevant to birth registration and nationality to ensure their full conformity with the Convention, including through the removal of requirements that may have punitive or discriminatory impacts on certain groups of children”.
 It is thus clear that there are defects in the birth registration legislation which need to be addressed.

11. With regards to discrimination, the BDRA (in regulation 3, 4 and 5 for citizens and regulation 8 for non-South Africans) lists the requirements and documents, without which no application for birth registration will be accepted. These include, amongst others, a valid passport and permit of the parent; the fingerprints of the parents if alive; an affidavit by a South African citizen if the birth occurred outside a hospital; and the presence of the mother if the child is born out of wedlock. This means that the following children cannot be registered: Children born in South Africa to mothers without valid visas/permits; children born at home without any witness to the birth; and children who were abandoned by the mother and are living with an unmarried father.

12. The barriers to birth registration do not end with the legislation. Several court cases have recently found the Department of Home Affairs’ conduct to be in violation of the child’s right to a name and a nationality from birth. In two cases concerning abandoned children, the GOSA unlawfully refused to register these children for two years. The Children’s Court had to intervene to order the GOSA to register the births.
 The High Court also found that the GOSA had unlawfully refused to register a child’s birth for 12 years, because of a simple error on the system which could have been easily fixed.
 Statistics South Africa recently reported that 62% of births registered in 2017 did not contain the details of the father
. This does not mean that all these fathers are absent from their child’s life but is more reflective of the many legal and practical barriers to the inclusion of father’s names that need to be identified and addressed both by the Department of Health (issuing of proof of birth forms) and the Department of Home Affairs. These examples of the practical barriers to birth registration highlight the need for an independent complaints mechanism for the Department of Home Affairs (such as an ombudsman) in order to ensure that children’s births are registered and they therefore have access to all their rights.

13. We note with concern that increasingly, children are excluded from schools on account of being undocumented. A new school admissions policy requires every child to have a South African birth certificate, an asylum document or a study permit. If such a child does not have the correct documents they must be immediately reported to the Department of Home Affairs We recommend that the admissions policy explicitly prohibit sharing of information about children and families immigration status by education authorities with immigration authorities without consent of parents and learners in order to protect children and their families and ensure access to children’s rights to education This is in line with the recommendation by CRC committee Comment 22, Article 17 which recommends that States implement firewalls between children’s services and immigration services which “prohibit the sharing and use for immigration enforcement of the personal data collected for other purposes, such as protection, remedy, civil registration and access to services. This is necessary to uphold data protection principles and protect the rights of the child”. 
14. A further challenge related to Education is a recent change to the school funding policy which stipulates that a school will not receive any funding from the provincial department of education to cover that child’s education costs or the costs of the food in the school nutrition programme, unless the school provides a valid identity or permit number for that child. Large numbers of children already attending schools do not have birth certificates or permits and the schools accommodating these children are now at risk of not receiving funding for these children’s education and nutrition programme costs. This is resulting in pressure on schools to expel children and refuse admission for new children without the required documents
. This is affecting foreign children and citizens equally due to the challenges with regards to birth registration, especially late birth registration. Orphans and abandoned children (foreign and citizens) in the protection system are also at great risk due to the complicated and lengthy process required to document children without parents.
ii. Statelessness

15. Even though South Africa’s Citizenship Act is mostly in line with international standards, the safeguards are not uniformly implemented or implemented at all in some cases. In the case of DGLR v The Minister of Home Affairs the GOSA has gone to extreme lengths to avoid applying the “otherwise stateless” safeguard (section 2(2) of the Citizenship Act) to a stateless child born in South Africa.
 The High Court ordered the Department of Home Affairs to recognise her South African citizenship by registering her as a South African and also ordered the department to promulgate regulations which will regulate the proper implementation of this section (there is no current form for such application). The Supreme Court of Appeal has endorsed this order. Yet the GOSA has not complied with this order. It is therefore clear that despite the legal safeguards the GOSA is opposed to implementing the section. 

16. The legal safeguards which relate to stateless children only apply to children born in South Africa. There is a gap in the law currently with regards to stateless children in South Africa who were born outside of South Africa. There is currently no dedicated legal mechanism which will allow such children to apply for stateless status or citizenship in South Africa. The UNCRC has previously recommended that South Africa systematically identify and document such children and ensure that they have access to a nationality.

Recommendations
17. The GOSA should amend the Births and Deaths Registration Act and its regulations to be in line with the South African Constitution and international law standards, including the removal of all discrimination and ensure that all children have access to birth registration particularly orphaned and abandoned children; stateless children; and children at risk of statelessness, including those born to parents who are undocumented non-nationals.

18. GOSA should systematically identify and document all unaccompanied and separated migrant children in state care and ensure that they have access to and enjoy the right to citizenship.  

19. The Committee should urge the GOSA to ensure that there is improved access by refugee, asylum-seeking and migrant children, in particular unaccompanied children, to birth certificates and other enabling identification documents; and to social services such as health care, education and social security without discrimination; as well as protection from exploitation, violence and arbitrary arrest and detention.

20. An ombudsman for the Department of Home Affairs should be established to resolve complaints which lead to lack of birth registration and statelessness.

21. The special preventative legal safeguards in the South African Citizenship Act should be properly and consistently implemented and a regulation should be drafted to guide such implementation. 

22. The school admission policy should explicitly prohibit sharing of information about children and families immigration status by education authorities with immigration authorities without consent of parents and learners, in order to protect children and their families and ensure access to children’s rights to education
23. No child should be excluded from school on account of being undocumented. The school funding policy should be expressly amended to prohibit discrimination against undocumented children. On a systems level, the school data system should be adapted to allow for the creation of unique numbers for undocumented children so as to ensure they are ‘counted’ and provided for by the funding system.
QUESTION 17
Question 17 (a) Coverage and amount of the child support grant (CSG) and foster child grant 

24. Figure 1 below provides comparisons of the various poverty lines versus the grant values in 2017 rand values, illustrating a gap of approximately R150 between the CSG and the food poverty line. 

Figure 1: Grant amounts & poverty lines (April 2017 values)
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Source: Updated diagram from Hall K & Budlender D (2016) Children’s contexts: Household living arrangements, poverty and care. In: Delany A et al (eds) South African Child Gauge 2016. Cape Town: Children’s Institute, UCT
25. Because the amount of the child support grant amount is approximately R150 below the food poverty line it does not provide sufficient income to ensure that children that live below this poverty line can at least access sufficient food. In 2017, over a third of children (36% or 7 million) still lived below the food poverty line of R531 per capita per month and 30% of children (or 5.9 million) lived in households where no adults were working – indicating that the caregivers looking after these children are likely to be depending on social grants for all basic necessities. Please see the section on MALNUTRITION for more details on SA’s high levels of stunting. 
Question 17(d) Whether the state intends to raise the amount of the CSG and FCG

26. The state has reported to the CESCR that the CSG Top-Up grant for orphans in the care of relatives and child headed households will ‘come into effect after promulgation of the Social Assistance Amendment Bill, 2018 which has been submitted to Parliament.’ 

27. If the CSG Top-Up is implemented effectively, it will provide orphans with a CSG of higher value than non-orphans. In 2018 this would equate to a grant of R600 versus the current value of the standard CSG at R400. Civil society has been calling for this reform for over 10 years because the current use of the Foster Child Grant is ineffective in reaching the majority of orphans in need, and is reducing the capacity of social workers and court to respond to serious cases of child abuse. We were pleased therefore that the Bill containing the proposed CSG Top-Up was tabled in Parliament in April 2018.
 
28. However, to date, the Portfolio Committee on Social Development has failed to begin deliberations, despite having no other legislation on its table, and has indicated instead that they do not intend to deal with the bill this year because the Minister intends to withdraw the bill.
 The result of this decision is that the CSG Top-Up will not be in place by 2019 and the budget already set aside for implementing the CSG Top-Up in April 2019, will not be used and will be transferred back to Treasury or to another line item. Money that was destined for orphans will not reach those orphans. 
29. The Minister is bound by a High Court settlement order
 to table the bill in Parliament and ensure that a comprehensive legal solution to the crisis in the foster care system is in force by December 2019. If this bill is withdrawn from Parliament and not passed in 2018, it is unlikely that the solution will be in effect by December 2019. 
30. Besides the CSG Top-Up that will provide a higher valued CSG for approximately 500 000 children, the GOSA has no plans to increase the real value of the Child Support Grant.  Instead, the GOSA decided in April 2018 to increase the VAT rate (from 14 to 15%) and the general and Road Accident Fund (RAF) fuel levies. This has resulted in substantial increases in the cost of food and transport, meaning that parents and caregivers living in poverty will struggle more to feed, clothe and educate their children.
Recommendations
31. The GOSA should be asked whether the CSG Top-Up will be available for orphans living with relatives by December 2019, as required by the High Court settlement order. In particular, the GOSA should be asked why the Social Assistance Amendment Bill has not proceeded in Parliament, considering the urgency of the matter and the Court order requirements. 
32. The GOSA should increase the Child Support Grant amount from R400 (2018 amount) to R550 to ensure no child is living below the food poverty line (the food poverty line was R547 in April 2018).
33. The GOSA should restore the VAT rate to 14% OR in the alternative, increase the list of zero-rated items to at least include nappies, school shoes, school uniforms, chicken, and peanut butter.

34. GOSA should reduce the general fuel levy or in the alternative substantially increase the subsidisation of public transport and ensure adequate and ring-fenced funding to the provinces for free scholar transport.

QUESTION 18: PHASE III OF THE CHILD LABOUR PROGRAMME OF ACTION ON THE PERSISTENCE OF CHILD LABOUR PARTICULARLY IN HAZARDOUS WORK AND WHETHER THERE WILL BE A FOLLOW UP TO THE PROGRAMME
35. Statistics South Africa’s March 2017 report on its Survey of Activities of Young People
 revealed that, although the number of children engaged in child labour had fallen from 779,000 in 2010 to 577,000 in 2015, there are still unacceptably large numbers of children engaged in child labour in South Africa. Around 81,000 of the children appeared to be doing work prohibited by the Basic Conditions of Employment Act. Civil society is concerned at the slow rate at which child labour, especially the worst forms, is decreasing. Organised labour is also concerned, and the South African Federation of Trade Unions (SAFTU) has called for the immediate elimination of child labour.

36. We are also concerned that Statistics South Africa reported that 202,000 children were injured at work, despite GOSA’s claim, at 18.4 of their Responses to the LOI that no claims for injury or death were made by child employees.

37. Further concerns include that black African children are significantly more likely to be involved in child labour than children from other groups, and that children in Kwa-Zulu Natal Province are most at risk (1 in 10 children in the latter province are working). The high rates of poverty and of orphaning are playing a significant role in the extent of child labour.

38. Household poverty is a key driver of child labour. Currently, more than 12 million children are living below the Statistics South Africa upper bound poverty line of R1138 per capita in 2017.
Around the same number are receiving the Child Support Grant (CSG), illustrating that the grant amount itself is barely adequate to cover the most basic needs. 
Recommendation
39. We therefore recommend that the GOSA should increase the Child Support Grant (CSG), to R550 per month per child as a way to address child labour.
QUESTION 20: CHILD MARRIAGES 
40. In question 20, the Committee seeks to have the GOSA provide information relating to any plans the state has that are aimed at amending section 26 of the Marriages Act to the extent that it treats girls and the provisions it makes for  emptions that allow for children to be married. The Committee further requests information on how this impacts on Muslim marriages and the requirements for such marriages. In responding to these questions the state correctly points out that the removal of the boys and girls in section 26 of the Marriages Act can only be done through legislative review. However the state does not provide information on whether there are current plans to amend these laws. 
41. As we submitted in our report for list of issues, one of the fundamental aspects of article 10 of the covenant is that marriage must be concluded with the free consent of the intending spouses. In the GOSA’s state report, the issue of child marriages is not addressed at all. The minimum age of marriage is set in common law in South Africa is 12 for girls and 14 for boys. This is the age below which no child can enter into any type of marriage including a customary marriage. Section 12(2) of the Children’s Act prohibits the marriage or engagement of any child below the minimum age set by law, namely 12 for girls and 14 for boys. There are different requirements that apply in relation to consent to marriage of a child. The Minister of Home Affairs’ consent is required for boys aged between 14 ‑ 17 years (for customary or civil marriages). The requirement for girls differs for different age groups and different kinds of marriages. Girls aged 12 ‑ 14 years that wish to enter into civil marriages require the consent of the Minister of Home Affairs. Girls aged 15 ‑ 17 years only require the consent of their parents. If girls aged 12 ‑ 17 years wish to enter into customary marriages the consent of the Minister of Home Affairs is required. The Civil Union Act 17 of 2006 does not allow children to enter into civil unions. Children are, as a consequence, allowed to enter into civil and customary marriages but are not allowed to enter into same sex marriages in terms of the Civil Union Act. The inconsistencies in marriage laws violate a number of protections entrenched in the covenant regarding the provision of equality, the need for marriage to be entered into with the consent of the intending spouses, right to health and right to education among others.
42. The South African Law Reform Commission (SALRC) began a process of carrying out stakeholder engagements and developing a discussion paper and draft legislative document on child marriages. The process stalled in 2016 after a discussion paper and draft Bill on the “prohibition of forced marriages and child marriages” was sent out for public comment. This delay is disappointing in light of the urgent need to affirm the constitutional rights of children and to protect children vulnerable from harmful cultural practices such as unlawful child marriages.
Recommendations
We recommend that the Committee urge the GOSA: 

43. To prioritise SALRC processes relating to engagements on a discussion paper and Bill on the prohibition of forced marriages and child marriages with the aim of beginning a governmental and eventually a parliamentary process of introducing new legislation that prohibits child marriages and unifies the age of marriage as 18.
44. Take steps to ensure that the SALRC process will remove and/or amend current legislative provisions in the Marriages Act and Recognition of Customary Marriages that allow children to be legally married and set a uniform age of marriage as well as remove the discriminatory provisions of marriage between boys and girls.
QUESTION 21: HUNGER, NUTRITION AND FOOD SECURITY
a) Malnutrition

45. In 2017, 2.3 million children (12%) were recorded as going hungry ‘sometimes’, ‘often’ or ‘always’ because there was not enough food at home.
 Analysis of the child hunger indicator over the years shows significant progress in reducing child hunger from 30% in 2002 to 16 % in 2006. However since 2006 the rate of progress has slowed down. Analysis of the child stunting indicator (low height for age) also reveals a lack of progress over a similar period with stunting increasing for children aged between one and five years over the period 2008 to 2016
 (See figure 2 below). Nationally in 2016, over a fifth of children under 5 years (27%) were suffering from stunting.

Figure 2. Trends in stunting for children under 5
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Source: Analysis by Sambu W, Children’s Institute, UCT based on Project for Statistics on Living Standards and Development (PSLSD) of 1993; NIDS (2008); South African Health and Nutrition Examination Survey (2012); NIDS 2014/15; and South African Demographic and Health Survey (2016) 

46. Under-nutrition continues to be identified as a primary contributor to South Africa’s high rate of child deaths and illness; just under 60% of children who die in the country’s hospitals being severely malnourished or underweight for their age.
 

47. Almost one in three children (31%) who died in hospital in 2015 were severely malnourished
. But malnutrition is not only a key driver of under-five mortality, it also manifests as high levels of stunting which undermine children’s education and employment prospects and is driving a growing burden of obesity and non-communicable diseases in adulthood. More than one in four children (27%) aged 0 ‑ 5 years are stunted;
 and this figure has remained stubbornly unchanged for the past decade. 
48. Household food security is therefore a critical concern given an expanded unemployment rate of 36%,
 and a rise in poverty with children being hit the hardest.
 In 2016, 20% of households ran out of money to buy food in the previous 12 months,
 and only 23% of children 6 - 23 months received a minimum acceptable diet.
. Increasing levels of overweight (15%) and obesity (6%) amongst children are also a concern.
 

49. The Child Support Grant (CSG), valued at R400 /month in 2018, reaches about 12 million / 60% of children, yet a lack of documentation prevents up to 18% of eligible children from accessing the CSG, with take-up rates particularly low amongst infants who are most in need of nutritional support. The grant is associated with improved health and nutrition outcomes,
 but its value falls below the food poverty line (valued at R531 in 2017), and it is failing to keep pace with food inflation. For example, the cost of a basic food basket increased by 15% between September 2015 and 2016, yet the CSG increased by only 6% over the same period.
 The 1% increase in VAT introduced in 2018 is likely to increase inflation and put further pressure on poor households. 

Recommendations

50. We therefore call on the State to introduce measures to improve employment and social assistance. This includes increasing the value of the Child Support Grant to the food poverty line; addressing the systemic barriers in birth registration law and practice that prevent many children from accessing social assistance; introducing early registration for the CSG in the antenatal period; and exploring the possibility of including a maternity benefit in the context of comprehensive social security.

51. In addition, we call on government to regulate the aggressive marketing of unhealthy foods. The 2018 tax on sugary beverages is welcome, but it exempts many sugary products and is low. Revenues from this tax should be ring-fenced to subsidise basic, healthy foods and promote healthy behaviour possibly through funding a Health Promotion Foundation. Taxes on ultra-processed foods driving the obesity epidemic amongst children and adults must now be considered.

52. The new Road-to-Health Book released in 2018 has the potential to improve communication, guidance and support for caregivers of young children and enhance continuity of care but will require significant reorientation, training and supervision of health staff to ensure it is used effectively to promote optimal nutrition, identify and support children whose growth is faltering, and ensure children with moderate and severe malnutrition are linked to food provision, community health services and social assistance. The pivotal role of community-health workers in supporting pregnant women and caregivers and promoting the health and development of young children must be strengthened and matched by investments in training, support and remuneration. 

Breastfeeding
53. The 2011 Tshwane Declaration of Support for Breastfeeding in South Africa signalled SA’s commitment to promote, protect and support breastfeeding – and was followed by revisions to the Infant and Youth Child Feeding Policy which now encourages all mothers to exclusively breastfeed their infants for the first 6 months (including HIV+ mothers on ART to prevent MTCT). While over 80% of women initiate breastfeeding after birth
 thanks to the rollout of the Mother-and-Baby-Friendly Hospitals Initiative, exclusive breastfeeding rates remain low, with only 23.7% of infants exclusively breastfed at 4-5 months.
 Increased investment in community-based programmes and proactive support for working mothers is therefore needed to create an enabling environment and help women to sustain breastfeeding. 

54. The new Road-to-Health Book released in 2018 has the potential to improve communication, guidance and support for caregivers of young children and enhance continuity of care but will require reorientation, training and supervision of health staff to ensure it is used effectively to promote optimal nutrition, identify and support children whose growth is faltering, and ensure children with moderate and severe malnutrition are linked to food provision, community health services and social assistance. 
55. To exclusively formula feed an infant during the first six months costs around R2 250 - R3 250 per month, [ii] yet 1 in 3 infants live below the food poverty line – in households with a monthly income of less than R1 138 per person[i] It is therefore not surprising that many mothers opt for mixed feeding or dilute the milk to make it stretch further. Yet formula and mixed feeding increases the risk of infections such as diarrhoea and pneumonia,[iii]  and keeping bottles clean is particularly challenging for 1 in 3 infants (30%) who live in households that do not have drinking water on site.[iv] It is therefore worrying that despite government’s efforts to promote breastfeeding and regulate the marketing of breastmilk substitutes, consumption of formula milk more than doubled between 2000 and 2018 with South African sales increasing from $146 million to a projected $332 million dollars.[v]
Recommendations

56. We welcome Regulation 991 (R991) that regulates the marketing of breastmilk substitutes, yet note with concern widespread ignorance amongst health professionals, and continued violations by industry, and therefore call on government to strengthen efforts to promote, monitor and enforce R991.

57. We call on government to intensify recent efforts to promote breastfeeding in the workplace by amending the Basic Conditions of Employment Act to guarantee paid maternity leave for 6 months (as recommended by WHO), guaranteeing breastfeeding breaks as currently provided for in the Code of Good Practice on the Protection of Employees during Pregnancy and after the Birth of a Child, and encouraging employers to introduce flexible working hours, child care facilities and breastfeeding rooms
.  

58. Community-based support is also essential given that 75% of mothers of infants are unemployed. The pivotal role of community-health workers in supporting pregnant women and promoting the health, growth and development of young children must therefore be strengthened and matched by investments in training, support and remuneration.
QUESTION 25
a) Access to physical and mental health 

59. The National Mental Health Policy Framework provides for an inter-sectoral approach to mental health to be followed in planning and service development in order to improve daily living conditions and reduce inequalities and provide for evidence-based support to promote recovery and inclusion of people with mental disability in general community life.
60. Aligned with the above aspiration is a court order given by the High Court, Pretoria on 2 August 2018. The court order requires the Department of Health, the Department of Social Development and Department of Basic Education to develop an inter-sectoral policy, and implementation plan, that removes barriers that hinder children with behavioural difficulties’ full and effective participation in society. The policy and plan should be properly costed and budgeted. The inter-sectoral policy and plan should provide for:

59.1 Appropriate prevention and early intervention programmes.

59.2 An intersectoral service provision model with adequate resources for the early intervention programmes and residential care programmes.

59.3 The provision of a basic education of an adequate quality for all children with severe or profound disruptive behaviour disorders.

59.4 The provision of appropriate mental health care services that are readily accessible by all children with severe or profound disruptive behaviour disorders throughout their attendance of either an early intervention programme or residential care programme.

59.5 The appropriate spread of residential care programmes, for those children who are in need of care and protection, that offer a range of programmes.

59.6 The provision of support for families and respite care.

61. The order also sets out interim arrangements that are to be in place while the policy and plan are being developed. The Departments, through a Committee established by them, must ensure that children with behavioural difficulties brought to their attention must have access to quality education; receive appropriate health care services and their families should be provided with necessary and suitable support. Children who are in need of care and protection must be provided with suitable alternative care if necessary.

62. The court order was as a result of a settlement agreement reached by the Departments and the Centre for Child Law, University of Pretoria.
 
Recommendation
63. The GOSA should make every effort to ensure that the court order of 2 August 2018 is complied with in the timeframes set out by the High Court.

b) Community health workers

64. Mortuary evidence
 indicates that significant numbers of young children die outside health facilities of acute infections, and this highlights the central role of Community Health Workers (CHWs) in the prevention and treatment of common potentially lethal infections like pneumonia and diarrhoea. 

65. The Department of Health should therefore take more account of the impressive gain in child survival made in other lower- and middle-income countries that have used CHWs in the management of common childhood diseases, as well as recent local evidence that CHWs can successfully undertake important child health interventions.

66. The success of this approach depends on adequate numbers of well-trained and supported CHWs with secure employment and good, safe working conditions.  Yet the majority of the 70,000 CHWs in South Africa work as volunteers or for a stipend, and payment is often erratic. Their work exposes them to the risks of violence and communicable diseases, and they have little protection or support from local health facilities. Most are focused on home-based care and HIV and TB treatment adherence, and will require further training and reorientation in order to realise their potential in maternal and child health. While their proposed scope of practice is mainly confined to undertaking household registration and providing information and advice, rather than treatment.
67. The CHW programme remains uncoordinated and underfunded and this is a major impediment that limits children’s access to preventative and primary health care. A recently completed investment case
 on CHWs undertaken for the National Department of Health found that increasing the number of CHWs to 96 000 (from the current 60 000) and paying a stipend of R2500/month including costs for training, equipment and supervision would amount to 15% of the current public sector primary health care expenditure and over 10 years would lead to cost savings due to deaths averted.
 
68. In addition, the District Clinical Specialist Teams (DCSTs) have the potential to strengthen leadership for child health at district level and are intended to improve clinical governance, enhance quality of care, and drive intersectoral collaboration in response to the local burden of disease. While there are examples of promising practice, most teams are understaffed and struggling to establish an identity, too often undertaking administrative tasks (such as clinic audits), or addressing gaps in the district management team, rather than improving quality of care. For example, in September 2016, only 40% of DCSTs had appointed a paediatrician.
 

Recommendations 
69. We therefore call on GOSA to: eexpand the numbers of CHWs and their scope of practice and improve their remuneration and conditions of service in order to ensure meaningful gains for child health. This will require amendments to the Medicines Control Council and Pharmacy Council regulations to enable CHWs to commence treatment for pneumonia. 

70. In addition, it is essential to ensure that all DCSTs have a full complement of paediatric staff, and provide the teams with sufficient authority to be able to demand accountability for clinical activities; and to appoint provincial lead clinicians to improve provincial co-ordination as recommended by the Ministerial Committee for Morbidity and Mortality of Children under Five (COMMIC).

c) Non-Discriminatory access to health for Refugees, Asylum Seekers and Migrants

71. Despite the National Health Act and Uniform Patient Fee Schedule confirming refugees and asylum seekers right to access basic health care services and anti-retroviral therapy, and a national circular confirming all children’s rights to the Road to Health Book and associated services, providers frequently obstruct their access to health services.

72. The People’s Health Movement submission
 noted how the introduction of National Health Insurance (NHI) is likely to further limit access to health care for refugees and migrants despite its purported intention to promote universal health coverage. The 2018 NHI Bill implies that refugees and asylum seekers are entitled to only a selected set of services: (a) emergency health care services; (b) services for notifiable conditions of public health concern; and (c) paediatric and maternal services at primary health care level. While undocumented migrants without any refugee status, have no entitlements under the NHI Bill. 
73. This two-tier system with one set of benefits for South Africans and a lower level of benefits for refugees and asylum seekers is discriminatory and contradicts the principle of universal access and refugee’s entitlements under the Refugees Act (section 27(b) and 27(g)) to the same basic health care services” as South African citizens. 
74. The NHI scheme goes on to state that asylum seekers would be entitled to emergency care (paragraph 122), but that undocumented migrants would have to pay for emergency care. Yet the South African Bill of Rights frames access to emergency medical services as a right for ‘everyone’ (not just citizens or those who have been officially recognized as refugees. 
75. In Khosa v The Minister of Social Development, the Constitutional Court held that legislation limiting access to social assistance grants to South African citizens amounted to unfair discrimination.
 In light of this precedent, and General Comment 14, the NHI scheme should not exclude these groups unfairly.

76. A further concern is that the NHI Bill does not provide for coverage of migrants in detention centres, some of whom are minors who have received inadequate access to care at South Africa’s main detention centre for migrants, the Lindela Repatriation Centre.
 Given recent changes to immigration legislation that make it more difficult for non-citizens to enter the country legally and huge backlogs in processing applications,
 this is likely to be an important issue in years to come.

Recommendations
77. The National Department of Health and NHI must rethink its position on migrants. Rather than continuing to discriminate against migrants, concrete entitlements should be articulated to ensure equal access for all as guaranteed by the Constitution.

QUESTION 26: MENTAL HEALTH AND TRAUMA
78. Globally, the greatest burden of disease amongst children and adolescents between the ages of 10-20 years is attributable to mental health disorders: 80% of all mental health problems start in the first 18 years of life, and an estimated 17% of young South African’s will have a diagnosable and treatable mental health disorder, 
 while the 2003 South African Stress and Health study indicated a lifetime prevalence of 30.3% for depression and anxiety disorders in the adult population.
 Early identification and treatments are both effective and cost-effective and can prevent many of the secondary deficits associated with mental health problems including burden on families, school drop-out, poor academic and occupational achievement, crime and substance abuse. Yet, an estimated 75% of people with mental health disorders do not receive mental health services
.  There are fewer than 50 child & adolescent psychiatrists in South Africa. Of those only 15 are in state-funded posts and only four are funded training posts. Most provinces do not have child and adolescent psychiatrists or in-patient paediatric facilities, or training capacity in child & adolescent psychiatry. There is grave concern that child & adolescent mental health is rapidly becoming a forgotten service, despite the high burden of disease.

79. There is an urgent need to develop an evidence-base that focuses attention on trauma and mental health problems affecting children and to identify what works in local (often adverse) contexts and, given the scale of the problem, to consider adopting a public mental health approach that provides for community-based services.
 While the promotion of adolescent mental health and wellbeing is a key priority in the Department of Health’s Adolescent and Youth Health Policy, there is no mention of therapeutic services.
 In addition, the package of school-health services is extremely limited and reached only 33% of grade 1 children in 2016/17.
  School and community-based prevention, promotion and treatment programmes and technologies will therefore need to be developed and tested at scale. 

80. Violence against children is also pervasive, with 824 cases of child murder reported in 2016,
 and a child homicide rate of 5.5/100 000, more than double the global rate of 2.4/100 000 with child homicides peaking amongst adolescent boys, yet nearly half of child homicides occur in the context of child abuse and neglect; with these cases concentrated in young children aged 0-4.
 An estimated one in three children are victims of sexual violence and physical abuse, 12% of children report neglect and 16% report emotional abuse.
 In other words, many children experience and/or witness multiple forms of violence in the home, family, community and school, often at the hands of a trusted adult, which is likely to lead to complex and continuous trauma.

81. The intergenerational cycle of violence has its roots in early childhood, where exposure to ongoing domestic violence, neglect, abuse, substance abuse and mental illness may result in toxic stress - causing long-lasting neurological and psychological damage in children.
  Early exposure to violence is likely to place girls at increased risk of sexual assault and intimate partner violence, with boys more likely to become perpetrators.
 Children whose parents suffer from depression are more likely to be depressed themselves – an estimated 50% of adolescents in South Africa suffer from depression whose parents are also experiencing depression.
 It is therefore essential to intervene early before patterns of violence and poor mental health become entrenched.
82. We therefore call on the NDoH to play a more proactive role in preventing violence against children by detecting - and responding to - signs of maternal depression, alcohol and substance abuse and domestic violence; promoting warm and responsive caregiving and ensuring that mothers and caregivers of young children have adequate material and social support. The provision of adolescent-friendly services – including school and community-based programmes to promote healthy non-violent relationships, self-esteem, mental health, and gender equality is also essential.

83. In cases where abuse has occurred, further training is needed to ensure health and other professionals uphold their reporting obligations under the Children’s Act and Sexual Offences Amendment Act to ensure children’s safety and access to therapeutic and mental health services. In addition, we need to build the capacity of health and social service practitioners to identify and respond appropriately to continuous, complex and intergenerational trauma.

Recommendations

84. Given high levels of poverty, violence, substance abuse and trauma, we call on the State to prioritise child and adolescent mental health by scaling up treatment services and designing effective school- and community-based prevention, promotion and treatment programmes.

QUESTION 27 SEXUAL, REPRODUCTIVE AND ADOLESCENT HEALTH

85. “What we fail to measure, we fail to act on”, therefore the WHO recommends incorporating a focus on adolescents into all health policies, strategies and programmes.
 Yet the word “adolescent” appears only once in the 2015/6 Annual Inspection Report of the OHSC.  Adolescents are at high risk of HIV and other adverse sexual and reproductive health outcomes and are more likely than adults to have difficulties accessing sexual and reproductive health services. It is particularly important to track adolescents’ experience of positive and caring attitudes from health workers, waiting times and availability of medicines and supplies. We therefore welcome the inclusion of adolescent and youth friendly services in the 2017 definition of an Ideal Clinic.
86. We welcome the renewed focus on adolescent health and the development accreditation standards for Adolescent and Youth Friendly Services, and the recent endorsement of the National Adolescent and Youth Health Policy in 2017 which provides for both pre- and in-service training on Adolescent and Youth Friendly Services (including psychosocial and communications skills); and it is hoped that these commitments will address adolescents’ dissatisfaction with public health services, quality of care, and long waiting times.

87. Despite provisions in the Integrated School Health Policy, the government has yet to provide a package of school-based sexual and reproductive health services. This should ideally include evidence-based behavioural interventions, HIV testing, TB and STI screening, pregnancy tests, condoms and other contraceptives provision, and referrals for HIV/TB services. Given that condoms are one of the most effective biomedical HIV prevention technologies, and that school-based distribution programmes work
 we acknowledge the Department of Basic Education’s 2017 National Policy on HIV, STIs and TB which has finally made provision for learners to have ‘discreet’ access to condoms. However, the policy suggests that these will be provided by “suitably (sic) persons in a supportive and friendly manner … based on age of consent, inquiry or need”, raising concerns around how this will be implemented – and to what extent learners would feel comfortable approaching a “friendly” intermediary particularly in conservative settings – and implementation will need to be carefully monitored. 
Recommendations

88. We therefore call on the State to: identify a workable model for school health teams with standardized packages of care and referral pathways; ensure the delivery of school-based sexual and reproductive health services; and ensure that core standards for adolescent health care are monitored by the OHSC in both clinic and hospital services, in order to realise the potential of school and facility based adolescent health services and take them to scale.
QUESTION 28: HIV AND TB PREVENTION AND TREATMENT


89. HIV and TB have exacted a particularly heavy toll on children in South Africa, who are affected by HIV and TB either directly through infection, or indirectly through the illness or death of family members and caregivers.
 Although various interventions have been implemented to prevent transmission of HIV to children and to protect child health in general, there are still multiple challenges in the delivery of health care services and these lead to negative health outcomes in children. These include: the continued transmission of HIV from mother to child especially in adolescent mothers;
 the lack of decisive policy action on the distribution of condoms at schools and on sexual violence at schools; medicines stock-outs that lead to treatment default, potential resistance, and increased morbidity and mortality; the lack of effective and tolerable treatment regimens for TB patients; poor information systems, which may contribute to late initiation of children on treatment; and insufficient support for community-level workers.

90. In South Africa the high burden of TB in children is often overlooked as it is difficult to diagnose.
  ADDIN EN.CITE <EndNote><Cite><Author>Beyers</Author><Year>1994</Year><RecNum>742</RecNum><DisplayText><style face="superscript">[3]</style></DisplayText><record><rec-number>742</rec-number><foreign-keys><key app="EN" db-id="svdt0rx5q25vtmeresr55zdgxe9evs5dftw9" timestamp="0">742</key></foreign-keys><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Beyers, N, </author><author>Gie, R, </author><author>Schaaf, H, </author><author>Van Zyl, S,</author><author>Nel, E,</author><author>Talent, J,</author><author>Donald, P</author></authors></contributors><titles><title>Delay in the diagnosis, notification and initiation of treatment and compliance in children with tuberculosis</title><secondary-title>Tubercle and Lung Disease</secondary-title></titles><pages>260–5</pages><volume>75</volume><dates><year>1994</year></dates><urls></urls></record></Cite></EndNote> Childhood TB is still not addressed in the 2017 – 2022 National TB Plan.
  TB is thought to be a major contributor to under-five mortality in South Africa, however, children dying from TB are often incorrectly classified as pneumonia, meningitis, HIV or malnutrition deaths.
 Poor integration of the TB and MCWH programme contributes to this problem.
  Although active case-finding and contact tracing is essential, these services have seldom functioned optimally and presently are being cut-back, and are currently not included in community caregivers’ scope of practice. As the drug-resistant TB burden in the country increases, there are increasing numbers of children with drug-resistant TB (DR-TB). These children are treated with adult drugs not tested in children, as children-friendly formulations have not been developed.
 Furthermore, they are often hospitalized for many months.
 TB prevalence is also reportedly increasing in adolescence.

91. The absence of appropriate paediatric TB formulations for treating DR-TB means that children are not able to exercise their Rights to Enjoy the Benefits of Scientific Progress, a right contained in article 27 of the ICESCR. 

92. Children have benefited enormously from the rollout of ARVs and prevention of mother-to-child transmission (PMTCT).  The most recent evaluation of the PMTCT programme shows that transmission rates have declined to less than 1.3%,
 yet less than 50% of young HIV-positive individuals are on treatment.
 To date, evaluations of HIV care programmes report sub-optimal levels of treatment acceptance, poor ART adherence and low retention in HIV care among HIV-positive children and adolescents, including high levels of co-morbidities (HIV and tuberculosis (TB)), premature disability and mortality.
 

93. HIV prevalence among women 15 to 19 years attending antenatal clinics remains high, with no appreciable declines (2009: 13.7%, 2013: 12.7%)
 and estimates based on the 2012 national survey indicate that young women aged 15 - 24 years are at highest risk of incident HIV infection - higher than men and higher than women in any other age group.

94. South Africa has an excellent National Strategic Plan for HIV, STIs and TB 2017-2022, but it fails to provide clear guidelines or specify the funds, human resources and indicators needed to ensure effective implementation and track progress, raising concerns about implementation and capacity to hold provincial and district health departments accountable.
Recommendations

95. We therefore call on the State to prioritise children within HIV and TB prevention and treatment. This includes greater effort to ensure the provision of preventive TB therapy to all young children exposed to an infectious source, increased training, awareness and improve diagnosis of childhood TB, child-friendly TB formulations and access to MDR-TB prevention and treatment when appropriate. 
96. Children and adolescents also need to be prioritised in HIV budgetary allocations. The most effective combinations of biomedical, behavioural and structural HIV prevention interventions need to be identified and scaled-up.  Effective and cost-effective models and HIV treatment and care targeting key economic (distance, transport) and health system (drug stock outs, lack of human resources, clinic waiting times) barriers must be identified and scaled-up to improve HIV treatment outcomes. 

QUESTION 29: RIGHT TO EDUCATION
a) Measures to address high dropouts

97. GOSA does not address learner pregnancy as a reason that learners dropout of school. Reports from Statistics South Africa show that in 2014, almost half a million (473 159) girls aged between 12–19 years were not attending school and 85 182 of them reported to have fallen pregnant.

98. In order to address the concerning number of learners dropping out of school, it is essential that GOSA finalise and bring into implementation the draft learner pregnancy policy. Once finalised the policy will replace the unconstitutional 2007 learner pregnancy measures, which encouraged length exclusion of pregnant learners from school. Almost 4 years have passed since GOSA first acknowledged the unconstitutionality of the 2007 measures in the wake of a constitutional court judgment.

99. We acknowledge attempts made by GOSA, in 2017 and 2018, to revive the process of consulting on the content of the draft learner pregnancy policy. However, the continued delay in finalising the policy results in further rights violations. Discriminatory practices, which frustrate pregnant learners’ ability to access school, remain rife.

b) Improve the quality of education
100. GOSA acknowledges the implementation of a new curriculum and the need to carry out measures to ensure continuous professional development, development of school effective support programme and setting of professional standards.

101. The current curriculum is, however, heavily reliant on learner teacher support material (LTSM) for implementation. This includes textbooks, workbooks, stationary and teacher guides. Provincial departments of education fund LTSM. In the case of no fee public schools, LTSM is procured directly by provincial departments. GOSA has over the years improved delivery of textbooks to schools. 

102. However, much still needs to be done as schools still report shortages in textbooks, workbooks and stationary. In a report released in 2018,
 Statistics South Africa reported an improvement in the delivery of LTSM overall, but certain provinces still required attention, such as KwaZulu-Natal where only 64% of learners had access to textbooks. This means 36% of learners had no access to textbooks. In its 2016/2017 report the civil society organisation, Section27, reported a shortage of 38 827 textbooks in the Limpopo province.
 

103. There is an urgent need for regularisation of the ordering, procurement and delivery process to ensure that learners have the LTSM they require. A draft policy was released for comment in 2014 but there has been no progress towards finalising the policy.

c) Address the unspent budget allocated for ASIDI

104. We acknowledge the progress made in replacing schools with inappropriate structures and many challenges that GOSA has encountered in implanting the ASIDI programme. However, we also note that GOSA does not address challenges related to underspending that it has control over. Recent reports reveal severe underspending of the ASIDI grant and subsequent decrease in funds allocated to ASIDI by National Treasury. In May 2018 the civil society organisation, Equal Education, reported a concerning decrease of two school infrastructure grants:

“the Education Infrastructure Grant (EIG), and the School Infrastructure Backlogs Grant (SIBG) - which funds the Accelerated School Infrastructure Delivery Initiative (ASIDI). According to National Treasury’s Estimates of National Expenditure, the allocation for ASIDI has decreased from R2,2 billion in 2017/18 to 1,4 billion in 2018/19, while the EIG sees a decrease from R10 billion to R9,9 billion. These budget cuts may seem insubstantial, but considering that over the Medium Term Economic Framework (MTEF), the combined reductions amount to over R7 billion, it warrants alarm.”

105. This demonstrates that proper planning and implementation across government departments is not taking place. The School Infrastructure Norms and Standards require each provincial Member of the Executive Council (MEC) for Education to submit annual implementation plans and progress report to the Minister of Basic Education. The MECs’ latest reports lack the detail needed to ensure properly co-ordinated and successful school infrastructure delivery.

d) Inclusive education

106. A number of barriers remain that prevent or make it hard for children with disabilities to access inclusive education, these include:

105.1 Provision of learner transport – there are frequent reports of learners with disabilities travelling long distances to pick up points, waiting for hours for transport and travelling with no supervision.

105.2 Provision of learner transport – government response deals with transport accessibility and not with the physical and emotional safety of learners with disabilities using public or school transport.
105.3 Safety in schools – Learners with disabilities are reported to be victims of corporal punishment in mainstream schools and special schools. Children with disabilities in special school hostels reported to be victims of abuse and neglect at the hands of their caregivers. The Department of Basic Education has undertaken to draw up regulations for the care of children in special school hostels that will ensure that children with disabilities are protected.
105.4 Educational material – braille materials and other technological aides and devices are not uniformly provided or accessible.
105.5 Implementing accessibility in schools – Minimum norms and standards for Public School Infrastructure were published in 2013. They state that all schools must be built according to universal design principles. Renovations to existing schools must be completed by 2030. This is an unreasonably long timeframe.
105.6 Reasonable accommodation – No funding is allocated to public schools for the provision of reasonable accommodation, no guidelines are provided to schools and no monitoring of reasonable accommodation in mainstream schools is done. Most often NPOs secure funding to provide reasonable accommodation for learners.

Recommendations
GOSA should ensure the following:

107. The urgent finalisation and implementation of the learner pregnancy policy.

108. An LTSM policy be finalised and corresponding norms and standards be published.

109. The Provincial MECs of Education must ensure that annual progress reports and implementation plans on school infrastructure are thorough and cover all necessary aspects.

110. The various government departments and agencies co-ordinate their activities in a way that proper planning and implementation of the ASIDI programme can take place.

111. GOSA must adopt comprehensive learner transport safety norms and standards, operation guidelines for transporting learners with disabilities and funding norms and standards.

112. The Department of Basic Education should endeavour to develop draw up regulations, and implementation plan, for the care of children in special school hostels with urgency.

113. Learners with disabilities requiring assistive devices and technology, and adapted Learner, Teacher Support Material (LTSM) must have access to these. Both in mainstream and special schools.
114. GOSA must ensure that universal accessibility is a priority for all schools in South Africa sooner than 2030.

PART B: KEY ISSUES THAT WERE NOT INCLUDED IN THE LIST OF ISSUES
115. We urge the Committee to consider the following issues that were not addressed in the List of Issues or the reply to the List of Issues. These issues are repeated from our report on the development of List of Issues which is already before the Committee and for a more detailed discussion of the issues, we refer the Committee to this report. In this report, we provide some recommendations that the Committee should make to the GOSA which we believe will go a long way in realising children’s economic, social and cultural rights..
IMPROVING ACCOUNTABILITY AND QUALITY OF CARE 


116. While children’s right to basic health care services is guaranteed by section 28 (1)(c), the state has yet to define a package of basic health care services for children, making it difficult to hold government accountable. In addition, it is not possible to disaggregate the budget for child health or establish whether children are receiving their fair share of resources.

117. The NDoH has adopted well-recognised child survival programmes which are appropriate and relevant for the South African setting and its burden of disease. However, implementation is flawed, and provinces and districts are not held accountable: for example, only two provinces have appointed provincial paediatricians, despite numerous National Health Council resolutions recommending this.

118. Quality of care remains a concern. In 2011, the NDoH introduced National Standards for Health Care Facilities which offer a potentially powerful mechanism for driving quality improvement processes. Similarly, we welcome the vision of an ideal clinic which “opens on time”, “is very clean”, and “treats people with dignity”. While the needs of adolescents are now being considered, there is little attention paid to children and what is needed to develop child and family-friendly services at clinics and community health centres and hospitals. It is therefore vital that the Norms and Standards for Health Care Establishments, Ideal Clinics and other guidelines such as the proposed “comprehensive package of health services” and “essential drug list” explicitly factor in children’s needs and articulate with, and give effect to, the proposed essential package of care for children and adolescents. 
119. The Office of Health Standards Compliance is responsible for ensuring that health care is safe and of high-quality, through inspections to measure progress to achieving national core standards. Critical and systemic challenges identified in the 2015/2016
 audit include budgetary constraints, vacant posts, shortages of medical supplies and equipment, poor leadership, governance and quality of care. In addition, it would be useful to disaggregate the data by age in the annual inspection reports to reflect standards for adults and standards for children and adolescents.

120. Stock-outs and shortages of ARV or TB treatment increased from 21% in 2013 to 36% in 2015, while vaccine stock outs decreased slightly from 15% to 11% over the same period,
 yet remain pervasive and can be life threatening: For example, only 48% of children in an Eastern Cape study were up to date with immunisations at 3 months with stock-outs accounting for 53% of incomplete immunisations.
 Significant shortages of vaccines were also found in a better resourced district in Gauteng.
 Many of these stock-outs lasted over a fortnight. 

Recommendations
121. We therefore call on the State to fast track the development of an Essential Package of Care for children inclusive of norms and standards for physical infrastructure, equipment and consumables; staffing cadres, numbers and skills; together with clear targets to ensure that child health services are adequately resourced, and government held accountable. 

122. Appropriate funding is essential and a ring-fenced budget for maternal and child health services needs to be considered. This essential package needs to be integrated with existing accountability and quality improvement mechanisms such as the National Core Standards and Office of Health Standards Compliance. 

123. An active civil society and community participation in clinic committees and hospital boards are also needed to improve accountability at local level.

VIOLENCE AGAINST CHILDREN 
124. Violence against children is arguably at epidemic levels in South Africa, in homes, in schools and in the community. Article 10(1) of the ICESCR speaks to the right to protection of the family, as “the natural and fundamental group unit of society, () responsible for the care and education of dependent children”. High levels of violence in the home deny children this right. Of particular concern is the link that has been established between the use of corporal punishment in the home and high levels of serious and indeed fatal child abuse.
 The WHO has noted that South Africa’s child homicide rate is more than double the global average.
Recommendations
125. GOSA should, without delay legislate the prohibition of corporal punishment of children in the home.

126. We urge the commit to encourage the GOSA to commit resources to a national strategic plan on prevention of violence against children that integrates evidence based prevention programmes;

127. We urge the GOSA to free up existing resources for violence against children prevention and response through dealing visibly and actively with corruption and maladministration. We request the Committee to urge the GOSA to consider joint budgeting across directorates in the Department of Social Development , at every level and across sectors, to facilitate improved use of the resources that do exist;

128. We urge the GOSA to expand the trained social service workforce to respond appropriate to VAC and to implement prevention programmes.

Harmful Customary Practices

129. The government report states in Para 160 that the country has undertaken not only to promote diversity and tolerance but it has also taken positive measures to promote the rights of minority groups and further that the Courts have been instrumental in addressing harmful customary practices in para 58. We are concerned by the continued reports of harmful customary practices that hinder children’s access to economic social and cultural rights.
a) Practice of Ukuthwala

130. Linked to the exemptions that allow children to be married in question 20 of the List of Issues, discussed above, is the practice of ukuthwala. The South African Law Reform Commission (SALRC) Discussion Paper on ukuthwala notes that in 2009 there were numerous reports that the age-old tradition of ukuthwala, which had apparently died out, was re-emerging in certain parts of the country.
 Ukuthwala is an irregular method for commencing negotiations between the families of the intended bride and bridegroom directed at the conclusion of a customary marriage.
 Many men who abduct girls in the name of ukuthwala conceive of ukuthwala as a form of marriage. However, that is contrary to the provisions of the Recognition of Customary Marriages Act 130 of 1998. Since ukuthwala is a portal to commencing marriage negotiations, the minimum requirements for a valid customary marriage must apply. This proposition finds its authority in the wording of section 211(3) of the Constitution which states that the practice of custom is subject to any applicable legislation that specifically deals with customary law. Section 3 of the Recognition of Customary Marriages Act stipulates two requirements for a valid customary marriage to exist (i) that both parties consent to the marriage; and (ii) that both parties be at least 18 years old or have parental consent. Additionally, there is an exemption clause in the Recognition of Customary Marriages Act which gives parents and guardians the authority to give consent for their minor children to be married in terms of this Act. This is detrimental to the rights of the girl children forced into these circumstances.

131. A number of cases have been reported where girls as young as 12 years were thwala’d by men old enough to be their fathers in some cases. Many of these girls have had to drop out of school because they fall pregnant and/or are required to stay home to take care of household chores, placing them in perpetual poverty and dependency on their male counterparts. A digression from constitutional precepts that value and protect children as a vulnerable group in society. Many girls have had difficulties, and in some cases fatal experiences, with child birth as they are too young to be delivering babies. We believe that this is a very serious concern that must be borne in mind in considering this legislation. 

b) Death and mutilation of boys because of botched circumcision and virginity testing of girls

132. There continue to be numerous reports of violence against children perpetuated through the practice of certain harmful customary practices. Anecdotal evidence suggests that girls and boys, in some instances as young as 12 years, are subjected to practices that include illegal male circumcision and virginity testing without their consent. In the five and a half years from June 2001 to December 2006, one provincial Health Department recorded 208 deaths and 115 mutilations, out of 2,262 hospital, admissions due to initiation practices relating to male circumcision.
 A 2014 report revealed that despite the high number of deaths and injuries, only 11 people had been convicted.

133. In 2016 the Kwazulu Natal Province’s uThukela District Municipality caused uproar when it promoted a study bursary for girls using virginity testing as a qualifying factor.
 Girls wanting to be considered for the bursary have to produce a certificate certifying their virginity status and should their application succeed then during the course of their studies they have to undergo inspections and produce regular confirmation of their virginity status in order to hold on to the bursary. News of the bursary scheme caused the Commission for Gender Equality to investigate the terms of the bursary and it subsequently found the virginity testing requirement to be unconstitutional. It found that the terms of the bursary creates gender inequality especially seeing that the municipality offers a similar bursary to boys but they are not required to undergo virginity testing in order to qualify for the bursary. It held that “any funding by an organ of state based on a women’s sexuality perpetuates patriarchy inequality in South Africa”. 

Recommendations
134. The GOSA should be encouraged to take steps to address and combat harmful customary practices as well as the evaluation of the effectiveness of such measures in ensuring that children and others living in terms of custom continue to have access to economic, social and cultural rights including education, health among others.
135. Since the conclusion of the investigation of the South African Law Reform Commission on the impact of ukuthwala on girls and its assessment on the needs of law reform, the GOSA must immediately take steps to address the findings of this report in protecting children especially girls from harmful customary practices.
Alcohol Consumption 


136. Excessive alcohol consumption has been found to be a driver of poor health in South Africa,
 and there are clear evidence-based links between alcohol use and health issues, HIV/AIDs and gender-based violence, as well as crime, road accidents and interpersonal violence. Alcohol advertising and marketing is a key influencer of consumption patterns and behaviour, and adolescent alcohol consumption is a public health concern.
 

137. Drinking alcohol during pregnancy  is likely to damage the unborn child, and South African rates of foetal alcohol spectrum disorder have been found to be among the highest in the world (at 14% and 21% for grade 1 learners in certain rural communities of the Western Cape).
 Drinking alcohol amongst high school learners remains prevalent with 37% of males and 28% of females report drinking in the past 30 days, and an alarming 30% of male and 20% of female learners reporting binge drinking during the same period.
  Drinking alcohol amongst children and adolescents is associated with sexual and interpersonal violence, absenteeism, school failure, unwanted pregnancies, sexually transmitted infections, HIV, and Foetal Alcohol Syndrome Disorder.
 Adopting a public health approach to addressing excessive alcohol consumption in pregnant women will be critical to improve child health and development outcomes, including testing universal FAS prevention interventions.
  
138. The State has attempted to address these problems by proposing to ban the advertising of alcohol, raise the legal drinking age, limit hours for alcohol sales, and lower the legal alcohol limit for drivers. But progress has been slow in instituting any of these changes, ostensibly because of disputes within government departments about the consequences of these actions. While government has taken concrete action in a few areas, there is a lot more the government could and should be doing.
Recommendation

139. It is therefore essential to  strengthen efforts to prevent under-age drinking and reduce alcohol-related risk behaviour, by banning alcohol packaging that appeals to young people and banning all advertising of alcohol products; or at the very least, releasing its 2013 Control of Alcohol Marketing Bill for public comment; increasing taxes on alcohol products that appeal to young people such as fruit flavoured alcoholic drinks; dealing firmly with venues that sell alcohol to underage drinkers; instituting a graduated driving license policy so that novice drivers who test positive when driving under the influence of alcohol are deprived of a license for a number of years; accrediting school-based prevention programmes to improve their quality; equipping parents to be good role models and to set appropriate boundaries for their children; and ensuring that there are appropriate and quality alcohol misuse treatment programmes available for young persons and adults who need such an intervention.
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