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[bookmark: _Toc168906306]Ⅰ. Introduction

1. The National Human Rights Commission of Korea (hereinafter referred to as the “NHRCK”) was established on 25 November 2001, under the National Human Rights Commission of Korea Act (enacted in May 2001) as an independent national human rights institution of the Republic of Korea mandated with the protection and promotion of human rights.

2. The NHRCK presents this written submission to the UN Committee Against Torture (hereinafter referred to as the “CAT”) prior to the deliberation of the 6th periodic report, which was submitted by the Government of the Republic of Korea (hereinafter referred to as the “Government”) to the CAT, regarding the implementation of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (hereinafter referred to as the “Convention”). While monitoring the implementation of the Convention, the NHRCK aims to highlight points of reference for the CAT in its consideration of the 6th periodic report of the Republic of Korea. This report describes the current status and challenges in relation to each question issued by the CAT and suggests recommendations for the CAT’s consideration.

[bookmark: _Toc168906307]II. Opinion of the NHRCK on List of Issues

[bookmark: _Toc168906308]Issue 2. Definition of Torture

3. The Government mentioned in its 6th periodic report that Article 125[endnoteRef:1] of the Criminal Act stipulates the punishment for human rights violations committed by those performing or assisting activities involving the restraint of the human body, and all torture and other cruel, inhuman or degrading treatment may be punished by applying the “acts of violence or cruelty” provided in Article 125 and that “acts of cruelty” include all actions that cause mental anguish. The Government takes the stance that an amendment to the said Act is not required, as all forms of torture and cruel treatment are punishable under the existing individual laws, such as the Criminal Act and the Act on the Aggravated Punishment of Specific Crimes. [1:  Criminal Act Article 125 (Violence and Cruel Act)
A person who, in performing or assisting in activities concerning judgment, prosecution, police, or other functions involving the restraint of the human body, commits an act of violence or cruelty against a criminal suspect or against another person while performing his or her duties, shall be punished by imprisonment with labor for not more than five years and suspension of qualifications for not more than ten years. ] 


4. However, it is difficult to conclude that the definitions of torture or cruel treatment stipulated in domestic laws perfectly correspond to those specified in the Convention. For instance, under Article 125 of the Criminal Act, a perpetrator who commits an act of violence or cruelty is specified as a person who commits such acts “in performing or assisting in activities concerning judgement, prosecution, police, or other functions involving the restraint of the human body.” This provision could be interpreted to exclude correctional officials[endnoteRef:2] in correctional facilities and immigration control officials in charge of protecting foreign nationals at immigration detention centers.[endnoteRef:3] Therefore, it is difficult to conclude that this provision encompasses the entire scope for perpetrators of torture as defined in Article 1 of the Convention. [2:  Gwangju High Court Decision 92Cho43 (21 November 1992), “General correctional officers […] cannot be considered to fall into any category of special public officials stipulated in Article 125 of the Criminal Act, unless they deliberate or support the deliberation of crimes occurring within their prisons. Therefore, any assault or cruel act committed by general correctional officers against convicted prisoners cannot be dictated by Article 125 of the Criminal Act.”]  [3:  Hong Gwan-Pyo, “Criminalization of Torture under the Convention against the Other Cruel, Inhuman or Degrading Treatment or Punishment,” Journal of Legal Studies of the Institute of Legal Studies of Chonnam National University, Vol. 38, No.1, 2018.] 


5. According to Ministry of Justice data from 2014, 83 individuals committed suicide during prosecutorial investigations from 2004 to 2014. In 2016, the NHRCK identified a recurring pattern of suicides during investigative procedures without the implementation of proper causal analysis and preventive measures, and subsequently urged the Attorney General to analyze the underlying causes of these suicides and develop preventive measures to lessen the risk of similar incidents.[endnoteRef:4] Considering these circumstances, there is a call for an amendment to the Criminal Act to include mental and psychological aspects in the definition of prohibited acts of torture during investigations. Following his 2022 visit to the Republic of Korea, the UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence[endnoteRef:5] recommended in his report (A/HRC/54/24/Add.1)[endnoteRef:6] the amendment of the Criminal Act to include a definition of torture that is fully compliant with international norms and codifying torture as an independent crime. [4:  NHRCK, an opinion on witness suicide cases during prosecutorial investigations (September 2016).]  [5:  The Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence, Visit to the Republic of Korea, Fabián Salvioli, 6 July 2023.]  [6:  Adopted at the 54th session of the UN Human Rights Council in September 2023.] 


6. (Proposed recommendation) The State party should incorporate in the Criminal Act a comprehensive definition of torture that encompasses all elements of torture stipulated in Article 1 of the Convention, including mental and psychological aspects. Furthermore, in accordance with Article 4(1) of the Convention, it is imperative to clarify within the Criminal Act that torture is a criminal offense subject to punishment with penalties commensurate with the gravity of the crime.

[bookmark: _Toc168906309]Issue 3. Statutes of Limitations for Acts of Torture

7. The Government’s 6th periodic report clarifies that Article 6 of the Act on Punishment of Crimes under Jurisdiction of the International Criminal Court excludes the application of statutes of limitations to crimes such as genocide, in reflection of the distinctive nature of these crimes as outlined in the said Act. It also mentions that, given the diversity in statutory penalties and the nature of torture crimes, a careful consideration is required to determine whether it is justifiable to uniformly excluding statutes of limitations for all types of such crimes regardless of the aforementioned diversity.

8. Many of the torture crimes in the Republic of Korea committed by or with the acquiescence of state authority have been manipulated and obfuscated by state agencies. Infringement of these rights only emerging after a considerable amount of time. In some cases, however, the criminal prosecution of the perpetrators of torture have been obstructed by statutes of limitations. Following his official visit to the Republic of Korea in 2022, the UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence recommended in his report (A/HRC/54/24/Add.1) the adoption of the legislative measure necessary to ensure that no serious human rights violations are subject to statutes of limitations. In 2005, the NHRCK also expressed its opinion that there is a need to either exclude or suspend the application of statutes of limitations for serious human rights violations committed by state authorities against individual legal rights.[endnoteRef:7] [7:  NHRCK, a recommendation and an opinion regarding the statutes of limitations for inhuman crimes and state violations of human rights (November 2005).] 


9. (Proposed recommendation) The State party should take measures, such as amending the Criminal Act or enacting special laws, to exclude or suspend the application of statute of limitations for crimes that constitute torture as defined by Article 1 of the Convention.

[bookmark: _Toc168906310]Issue 4. Fundamental Legal Safeguards

10. Article 243-2(1) of the Criminal Procedure Act,[endnoteRef:8] which was newly established in 2007, fundamentally guarantees the participation of counsel in the interrogation of a criminal suspect, restricting such participation only when there is good cause. However, the specifics of “good cause” sufficient to restrict the participation of counsel are not stipulated under the Regulations on Cooperation between Prosecutors and Judicial Police Officers and General Interrogation Rules (Presidential Decree No. 33808), which have been entrusted with the Criminal Procedure Act. Instead, subordinate regulations, such as the Prosecutors’ Office Rules on Case Proceedings (Ministry of Justice Ordinance), the Police Investigation Rules (Ministry of the Interior and Safety Ordinance), and the Operational Guidelines on the Participation of Counsels in Interrogations and Investigations (established rules of the Supreme Prosecutors’ Office), prescribe broader grounds for restricting the participation of counsel, such as destroying evidence, obstructing questioning, leaking investigation secrets, as well as inducing specific responses or reversal of statements, video and audio recording of investigations, recording using electronic devices, etc.[endnoteRef:9] [8:  Article 243-2 (Defense Counsel's Participation)
(1) Upon receiving an application from a criminal suspect, his/her defense counsel, legal representative, spouse, lineal relative, or sibling, a prosecutor or a senior judicial police officer shall allow the defense counsel to have an interview with the suspect or shall allow the defense counsel to participate in the interrogation of the suspect, unless there is good cause.]  [9:  NHRCK, a recommendation on the 4th National Human Rights Plans of Action (July 2022).] 


11. Therefore, it is necessary to specify the grounds for restricting the participation of counsel in superior legislation, such as the Criminal Procedure Act. In November 2023, in its concluding observations (CCPR/C/KOR/CO/5) regarding the 5th periodic report of the Republic of Korea, the UN Human Rights Committee (UNHRC) raised concerns about the ambiguous provisions that limit the counsel’s right to participate under the Criminal Procedure Act and the Operational Guidelines for the Participation of Counsels in Interrogations and Investigations, and recommended certain amendments to the said Act and related regulations.

12. (Proposed recommendation) The State party should explicitly stipulate the grounds for restricting the participation of counsel in interrogations of suspects in relevant laws, such as the Criminal Procedure Act, to ensure that the right to counsel is not arbitrarily or excessively restricted.

[bookmark: _Toc168906311]Issues 5-6. Excessive Use of Force by Law Enforcement Officers

13. Regarding the police’s direct water cannon assault against the late farmer Baek Nam-ki during its suppression of the mass anti-government protests(people’s rally) in November 2015, the Constitutional Court subsequently ruled in April 2020 that this action violated Mr. Baek’s right to life and freedom of assembly, and therefore contravened the Constitution. Moreover, in December 2016, the NHRCK expressed an opinion[endnoteRef:10] to the Speaker of the National Assembly that a proposed amendment to the Act on the Performance of Duties by Police Officers should include the prohibition of direct firing of water cannons, the prohibition of mixing hazardous materials, the obligation to exercise caution for the elderly and vulnerable, and the obligation to educate and train water cannon operators. However, the proposed amendment was discarded due to the expiration of the parliamentary term, and there has been no amendment to relevant provisions on these matters as of today. [10:  NHRCK, an opinion on the Proposed Partial Amendment to the Act on the Performance of Duties by Police Officers (December 2016).] 


14. The Government stated in its 6th periodic report that the Korean National Police Agency had declared its implementation of seven out of eight recommendations issued by the Fact-Finding Committee on Human Rights Violation of the Korean National Police Agency concerning the death of farmer Baek Nam-ki. Among the recommendations implemented by the police was the prohibition of using water cannons at the sites of rallies or demonstrations. The Government amended the Rules on the Standard of the Use of Hazardous Police Equipment (Presidential Decree) in January 2020 to establish new provisions regarding the standards for the use of water cannons.[endnoteRef:11] The rules stipulate that the use of water cannons, and if necessary the addition of riot control agents, is only permitted with the order of the city or provincial police commissioner in exceptional cases where it is evidently difficult to eliminate and mitigate a present threat using other forms of police equipment. Therefore, it is advisable to add a provision that prohibits the use of water cannons at rally and demonstration sites in principle.[endnoteRef:12] Since the death of farmer Baek Nam-ki, water cannons have not been employed at such sites. However, there remains a possibility that they could be reintroduced in the future depending on decisions made by the authorities in charge of suppressing rallies. [11:  Rules on the Standard of the Use of Hazardous Police Equipment
Article 13-2 (Standards for the Use of Water Cannons)
(1) Police officers may deploy and use water cannons under the order of the city or provincial police commissioner when it is evidently difficult to eliminate or mitigate the danger with other forms of police equipment in any of the following situations:
1. Where a riot clearly poses a direct danger to the legal interests of others or to public peace and order.
2. Where an imminent risk occurs due to a direct attack on an important national facility designated under Article 21(4) of the United Defense Act, leading to the destruction or cessation of the facility’s functions.
(2) Where using water cannons as specified in Paragraph (1), police officers shall adhere to the water pressure standards based on the spraying distance outlined in Annex 3. Water spraying shall be limited to the minimum extent necessary to avoid causing fatal harm to human life or serious physical injury.
(3) If water spraying pursuant to Paragraph (2) is deemed insufficient to eliminate or mitigate the danger specified in each subparagraph of Paragraph (1), police officers may mix a riot control agent into the water and spray it to the minimum extent necessary under the order of the city or provincial police commissioner. The procedures and methods for mixing and spraying the riot control agent shall be determined by the competent police commissioner.]  [12:  In the UK, as an example of a policy against using water cannons at rallies or demonstrations, water cannons have never been used at such events except in Northern Ireland. In 2014, the city of London requested authorization to use water cannons, but the request was denied by the Home Office. (Sam Hawke, “The UK's Experience of Water Cannon,” Democratic Jurisprudence, No. 62 (November 2016)).] 


15. (Proposed recommendation) To prevent the excessive use of force by law enforcement officers during the management of rallies or demonstrations, the State party should take measures, including explicitly prohibiting the use of water cannons at such events in relevant laws and regulations.

[bookmark: _Toc168906312]Issue 7. National Security Act

16. In its 6th periodic report, the Government reported a decline in the number of prosecutions under Article 7 (Praise, Incitement, etc.) of the National Security Act. However, the CAT in its previous concluding observations (CAT/C/KOR/CO/3-5) recommended the abolition or amendment of the National Security Act, particularly concerning Article 7 for repeal or amendment due to its potential conflict with the Convention. The reduced number of people prosecuted under Article 7 does not indicate that the Government has implemented the CAT’s recommendations.

17. In 2004, the NHRCK recommended the abolition of the National Security Act, due to its potential to excessively limit freedom of thought, conscience, and expression. Again, in July 2022, the NHRCK recommended the repeal or amendment of the National Security Act in its 4th National Action Plan for Human Rights (Human Rights NAP).[endnoteRef:13] In regard to Article 7 of the National Security Act, the NHRCK submitted an opinion to the Constitutional Court in August 2022, stating that the provision violates the Constitution since it breaches the principles of clarity and proportionality, while also contradicting international treaties ratified by the Republic of Korea, such as the International Covenant on Civil and Political Rights (ICCPR).[endnoteRef:14] The Constitutional Court ruled in September 2023 that Article 7 of the National Security Act is constitutional (Decision on cases including the case of 2017Hun-Ba42),[endnoteRef:15] but there is a minority opinion that the provision infringes on the freedom of expression, thought, and conscience. Particularly, it is noteworthy that the majority of opinions regard the provision as unconstitutional for the part penalizing the possession and acquisition of enemy-benefiting expression materials.[endnoteRef:16] In November 2023, the UNHRC once again recommended that the Government repeal or amend Article 7 of the National Security Act to meet the requirements of legal clarity (CCPR/C/KOR/CO/5). [13:  NHRCK, a recommendation for the abolition of the National Security Act (August 2004), a recommendation regarding the 4th National Action Plan for the Promotion and Protection of Human Rights (Human Rights NAP) (July 2022).]  [14:  NHRCK, submission of an opinion on the cases including the unconstitutional complaint against Article 7 of the National Security Act (August 2022).]  [15:  In a decision on the cases including the case of 2012Hun-Ba95 (30 April 2015), the Constitutional Court ruled that Article 7(1) of the National Security Act, which prescribes enemy-benefitting acts (“any person who praises, incites or propagates the activities of an antigovernment organization or a member thereof, or who acts in concert with it, or propagates or instigates a rebellion against the State shall be punished by the imprisonment for not more than seven years”), does not contravene the principle of clarity under the principle of legality, nor does it violate the principle of excess prohibition, thereby not infringing on the freedom of expression. Article 7(5) of the National Security Act, which stipulates enemy-benefitting expressions (“any person who manufactures, imports, reproduces, holds, carries, distributes, sells or acquires any documents, drawings or other expression materials, with the intention of committing the act of enemy-benefitting act, shall be punished by the penalty”), does not contravene the principle of clarity under the principle of legality, nor does it violate the principle of excess prohibition, thereby not infringing on the freedom of expression, while also not violating the principle of proportionality between responsibility and punishment. Consequently, the Constitutional Court found the provisions constitutional. On 26 September 2023, in a decision on the case of 2017Hun-Ba42, the Constitutional Court reaffirmed the constitutionality of Article 7 of the National Security Act, noting that there had been no fundamental change in the international situation surrounding the Korean Peninsula or in relations with the DPRK, raising no need to alter the precedent.]  [16:  The provision on the possession and acquisition of an enemy-benefitting expression material under Article 7(5) of the National Security Act was voted unconstitutional by five judges and constitutional by the remaining four. Nevertheless, the provision was ruled constitutional as the Constitutional Court failed to fulfill the required quorum of six votes for a ruling of unconstitutionality.] 


18. (Proposed recommendation) The State party should establish measures to prevent abuse, including the amendment of Article 7 of the National Security Act.

[bookmark: _Toc168906313]Issue 8. Independent Mechanism for Addressing Complaints

19. In Issue 8 of its previous concluding observations, the CAT requested data on the number of complaints filed with the Ministry of Justice’s Human Rights Bureau, as well as related investigation details and their findings, but the Government failed to provide this information in its 6th periodic report.[endnoteRef:17] The Human Rights Violation Reporting Centers established at each branch of the Prosecutors’ Office have been criticized for their ineffective operation, as they received only a total of 18 complaints from 2013 to the first half of 2018.[endnoteRef:18] In response, the Supreme Prosecutors’ Office announced in December 2019 that it transformed these centers into Human Rights Centers and strengthened their roles and functions. [17:  Yonhap News, “Prosecution’s Human Rights Violation Centers Found ‘Ineffective’...18 Cases Received for 5 Years” (26 October 2018).]  [18:  Seoul Economic Daily, “Human Rights Centers Open Across Prosecutors’ Offices nationwide on December 2… ‘Integrated Management and Direct Handling of Human Rights Complaints’” (1 December 2018).] 


20. (Proposed recommendation) The State party should provide the CAT with details on the status of complaints filed with the Human Rights Violation Reporting Center operated by the Human Rights Bureau of the Ministry of Justice and the current Human Rights Centers of the Prosecutors’ Offices, as well as information on whether these mechanisms function as effective remedies.

[bookmark: _Toc168906314]Issues 9. National Human Rights Framework

□ Nomination Procedure for the Commissioner of the National Human Rights Commission of Korea
21. The Government stated in its 6th periodic report that it amended the National Human Rights Commission of Korea Act in February 2016 in order to solicit and seek advice on candidate nominations for the NHRCK commissioners from diverse social groups, and established specific qualification standards for the commissioners. However, the recommendation made by the CAT in its 5th concluding observations that “an independent nomination committee for NHRCK commissioners should be established” has not yet been implemented.

22. In October 2021, the Global Alliance of National Human Rights Institutions (GANHRI) Sub-committee on Accreditation re-accredited the NHRCK with A status in its regular accreditation review and advised the NHRCK to “endeavor to set forth matters regarding the installation of a single independent candidate nomination committee in the National Human Rights Commission of Korea Act and other legally binding administrative regulations.”[endnoteRef:19] A proposed amendment to the National Human Rights Commission of Korea Act, which contains a new provision on the installation of an independent candidate nomination committee was proposed, but was discarded due to the expiration of the parliamentary term, and the NHRCK is also considering a government bill to make an amendment to the National Human Rights Commission of Korea Act that includes a new provision on the formation of the foregoing independent committee, etc.[endnoteRef:20] At present, in total 11 human rights commissioners are nominated and appointed by the President (4 commissioners including a Chairperson), the National Assembly (4 commissioners), and the Supreme Court (3 commissioners). While a candidate recommendation committee has been in place and operated for commissioners nominated by the President since 2018, there are no official committees for commissioners nominated and appointed by the National Assembly and the Supreme Court. [19:  A recommendation issued by the GANHRI Subcommittee on Accreditation (October 2021).]  [20:  The NHRCK made a resolution on the Proposed Partial Amendment to the National Human Rights Commission of Korea Act incorporating this content during the plenary session on 22 February 2021.] 

23. (Proposed recommendation) The State party should establish binding regulations for the establishment of a candidate recommendation committee for NHRCK commissioners to ensure transparency and participatory procedures in the selection and appointment process.

□ Ratification of the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
24. In April 2006, the NHRCK expressed its opinion that the Government should ratify the Optional Protocol to the Convention Against Torture (OPCAT).[endnoteRef:21] However, the Government stated in its 6th periodic report that, it will be difficult to ratify the OPCAT, and the NHRCK has already been serving a role similar to that of the National Preventive Mechanism (NPM), an independent body required to be designated or established by each State party within one year of ratification to regularly visit and inspect places of detention at home. [21:  NHRCK, an opinion on the ratification of the OPCAT and the National Preventive Mechanism stipulated therein (April 2006).] 


25. The OPCAT stipulates that the NPM shall have unrestricted access to all detention places, facilities, and equipment within the country. However, there are certain facilities, such as the North Korean Refugee Protection Center, that remain inaccessible to the NHRCK (refer to para. 29). Moreover, due to the Republic of Korea’s non-ratification of the OPCAT, there is no NPM in the country, which limits opportunities to receive capacity-building support and guidance from the UN Subcommittee for the Prevention of Torture (SPT). In November 2023, the UNHRC also stated in its concluding observations on the Government’s 5th periodic report (CCPR/C/KOR/CO/5) that the NHRCK lacks the necessary authority to effectively and comprehensively handle torture-related complaints and recommended the ratification of the OPCAT.

26. (Proposed recommendation) The State party should ratify the OPCAT.

□ 3rd National Action Plan for the Promotion and Protection of Human Rights (NAP)
27. The Government stated in its 6th periodic report that it established the 3rd National Action Plan for the Promotion and Protection of Human Rights (hereinafter referred to as the “NAP,” 2018-2022) in July 2018. With the expiration of the 3rd NAP in 2022, its implementation status should have been evaluated and the 4th NAP should have been established and promoted by 2023. In July 2022, the NHRCK had already recommended the President to formulate the 4th NAP and suggested 100 key initiatives to be included therein.[endnoteRef:22] However, it was not until March 2024 that the Government established and announced the 4th NAP. In 2023, the Government reported an implementation rate of 98.16 percent for the 3rd NAP, but the evaluation process failed to adequately collect opinions from civil society and marginalized groups. A bill titled the Framework Act on Human Rights Policy was proposed to the National Assembly in December 2021 with the aim to provide a legal foundation for the establishment and evaluation of the NAP, but it has yet to be processed, and it was discarded due to the expiration of the parliamentary term. [22:  NHRCK, a recommendation for the establishment of the 4th National Action Plan for the Promotion and Protection of Human Rights (July 2022).] 


28. (Proposed recommendation) The State party should institutionalize mechanisms to ensure that opinions from civil society and marginalized groups are collected and incorporated in the NAP’s establishment and evaluation process, and enact legislation to define the legal foundations and procedures for establishing the NAP.

[bookmark: _Toc168906315]Issues 10. Detention of Defectors from the Democratic People’s Republic of Korea

29. The Government takes the stance that the investigation of defectors from the Democratic People’s Republic of Korea (DPRK) under the North Korean Defectors Protection and Settlement Support Act is solely an administrative process to determine their eligibility for protection and support, as opposed to a criminal investigation. Additionally, as their temporary protection can be voluntarily initiated and terminated, it cannot be regarded as forced detention. Given that investigations conducted in temporary protection facilities address highly sensitive matters, such as an applicant’s personal information, his/her activities in the DPRK, reasons for defection, and criminal history, it is essential to provide basic legal safeguards for those deprived of their liberty in accordance with international standards. However, the NHRCK has been disallowed from visiting and inspecting the North Korean Defectors Protection Center.[endnoteRef:23] [23:  The NHRCK has been prevented from conducting visits and inspections at the National Intelligence Service’s North Korean Defectors Protection Center due to the lack of clarity on whether the center falls under the “detention or protection facility” category under the National Human Rights Commission of Korea Act.] 


30. The Government noted in its 6th periodic report that it has commissioned an external attorney-at-law as a human right protection officer to monitor any human rights infringement that may occur during the temporary protection and investigation processes for defectors from the DPRK and ensured that those who require legal assistance have access to one-on-one consultations with the attorney. However, it is not clear that the presence of the human right protection officer sufficiently ensures all defectors from the DPRK in temporary protection facilities to enjoy the right to counsel. In addition, the state party’s report did not provide information on whether the interrogation period and method for defectors from the DPRK are consistent with the international standards, and whether there is a clear and transparent procedure through which a defector from the DPRK can suspend a repatriation decision and file an appeal against the decision.

31. In relation to a deportation case of two fishermen from the DPRK on 7 November 2019, the Government explained that it deported the two fishermen, who also had records of severe violent crimes, as it deemed the defection motives of the defectors from the DPRK were insincere. In June 2023, the NHRCK dismissed complaints concerning the forced repatriation, citing the ongoing investigations by law enforcement and court trial related to the facts underlying the complaint. But the NHRCK concluded that this incident occurred due to the lack of a sufficient legal framework and system for the repatriation of fishermen from the DPRK. Subsequently, the NHRCK advised the Minister of Unification and the National Intelligence Service Director to improve the relevant system including legislations,[endnoteRef:24] dispensing the decision that the Government’s deportation of the fishermen from the DPRK violated Article 3 of the Convention.[endnoteRef:25] [24:  In accordance with Article 32(1)(5) of the National Human Rights Commission of Korea Act, the NHRCK dismissed the complaint and recommended that relevant organizations improve the system including legislations under Article 25 of the National Human Rights Commission of Korea Act.]  [25:  NHRCK, Human rights infringement owing to the deportation of North Korean fishermen (June 2023).] 


32. The UN Human Rights Committee expressed concerns in its concluding observations on the 5th periodic report of the Republic of Korea (CCPR/KOR/CO/5) in November 2023 that the deportation of the fishermen from the DPRK violated the principle of non-refoulement, and recommended that the Government guarantee the principle of non-refoulement by preventing the deportation or repatriation of individuals seeking or in need of international protection to a country where they would be at risk of irreparable harm, as well as codify legal safeguards about defectors from the DPRK including rights to legal counsel and appeal through legislation, and minimize the detention period of defectors from the DPRK.

33. Opinions pertaining to the refugee status determination procedure are provided in Issue 21.

34. (Proposed recommendation) (1) The State party should codify the interrogation period and methods, right to legal counsel, and an appeal procedure for decisions of non-protection and deportation of defectors from the DPRK in temporary protection facilities. (2) The State party was deemed to have deported two fishermen to the DPRK on 7 November 2019, in violation of Article 3 of the Convention. Therefore, it should comply with Article 3 of the Convention to prevent the deportation, repatriation, and extradition of individuals under all circumstances to a country where there are substantial grounds to believe that individuals would be in danger of being subjected to torture.

[bookmark: _Toc168906316]Issue 11. Training

35. The Government’s 6th periodic report provides information on human rights training for officials in investigatory agencies and detention and protection facilities as well as medical ethics training for medical professionals. However, it appears that there is no specific training on the Convention and the Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (hereinafter referred to as the “Istanbul Protocol”) for law enforcement officials and medical professionals who care for persons deprived of their liberty. The Istanbul Protocol was developed to ensure effective investigations and documentation with regard to torture. The protocol addresses one of the most fundamental concerns in protecting individuals from torture, and provides the guidelines and evaluation standards to address cases of torture for both medical professionals who come into contact with torture victims and agencies that investigate cases of torture.[endnoteRef:26] Accordingly, it is desirable to conduct training on the Convention and the Istanbul Protocol for law enforcement officials and medical professionals who are likely to be in contact with survivors of torture. [26:  The Istanbul Protocol was developed by 75 experts in law, health, and human rights from 40 organizations in 15 countries and adopted as the General Assembly resolution 55/89 on 4 December 2000.] 


36. (Proposed recommendation) The State party should conduct specific training on the Convention and the Istanbul Protocol for law enforcement officials and medical professionals including medical officials in correctional facilities who are in contact with detainees.

[bookmark: _Toc168906317]Issue 12. Detention Environment

□ Alleviation of Overcrowding by Expansion of Detention Facilities and by Use of Alternatives to Physical Detention
37. The NHRCK has persistently recommended that the Minister of Justice conduct on-site and ex officio investigations into the problem of overcrowding in correctional facilities with the aim to resolve the problem. However, it remains an unresolved long-term problem. In particular, in November 2021, the NHRCK determined that it constitutes inhumane treatment in itself as an excessive use of the State’s punitive authority to house inmates in detention cell per inmate[endnoteRef:27] of an inadequate size so as to interfere with inmates’ basic human needs, and subsequently recommended that the Minister of Justice promptly formulate improvement measures.[endnoteRef:28] In addition, in February 2024, the NHRCK recommended that the Act on Execution of Sentences and Treatment of Inmates include a provision on a standard cell for inmates and stipulate the principle of prohibiting overcrowding.[endnoteRef:29] [27:  Overseas cases of the minimum standard cell per inmate are as follows. In the case of single cells, the United Nations Standard Minimum Rules for the Treatment of Prisoners recommend, “All accommodation shall meet all requirements of health,” while the International Committee of Red Cross suggests 5.04m2, the European Committee Against Torture 7m2, the United States 5.57m2 (federal facilities), Germany 6-7m2, and Japan 10m2, respectively. In the case of the Republic of Korea, Article 14 of the Act on Execution of Sentences and Treatment of Inmates stipulates that inmates shall be placed in single cells. However, in reality, multi-occupancy accommodation is used as principle. For multi-occupancy cells, the minimum accommodation area per inmate prescribed by the Ministry of Justice in the Guideline on Accommodation Separation and Transfer and Documentation is 2.58 m2.]  [28:  NHRCK, a decision on human rights violation cases caused by overcrowding in correctional institutions (21Complaint0032900 and three other cases (consolidated), November 2021).]  [29:  NHRCK, a recommendation on the amendment of the Act on Execution of Sentences and Treatment of Inmates for protecting human rights of inmates in correctional facilities.] 


38. Meanwhile, the NHRCK regarded overcrowding as a concern that not only dealt by expanding facilities but also by reduction of the incarcerated population. Accordingly, in December 2023, the NHRCK advised the Minister of Justice to prepare and promptly implement long- and short-term measures that can alleviate overcrowding, such as the introduction of the partial probation of punishments, expansion of eligibility for parole and suspension of execution, broader enforcement of community service sentences for fine defaulters, and expansion of correctional facilities.[endnoteRef:30] [30:  NHRCK, a decision on infringements on the right to pursue happiness due to overcrowding in detention facilities (23Complaint0376101 and seven other cases (consolidated), December 2023).] 


39. (Proposed recommendation) The State party should endeavor to alleviate overcrowding through the development of alternatives to physical detention in addition to the expansion of correctional facilities and to secure living space per inmate consistent with the international standards.

□ Measures to Ensure Right to Medical Access and Right to Health for Inmates in Correctional Facilities
40. The NHRCK conducted on-site investigations on 10 correctional facilities nationwide in November 2021 to assess medical treatment conditions in correctional facilities. The investigation identified an extreme shortage of medical personnel in correctional facilities,[endnoteRef:31] and found many disturbing cases involving the infringement of the right to health, owing to the detention environment. Subsequently, in July 2022, the NHRCK recommended that the Minister of Justice develop measures to increase the number of medical professionals in correctional facilities, to strengthen medical treatment for inmates with mental illnesses, to legally mandate an adequate temperature for detention cells to protect the right to health of inmates and improve facilities of the detention cell for supplying hot water in winter, and to increase outdoor exercise hours for inmates in accordance with the international standards.[endnoteRef:32] In addition, in February 2024, the NHRCK recommended that the Act on Execution of Sentences and Treatment of Inmates stipulate provisions on the establishment of medical systems and the expansion of medical budgets in correctional facilities.[endnoteRef:33] [31:  As of September 30, 2021, among medical personnel of correctional facilities nationwide, 89 doctors were currently employed out of 117 in total, demonstrating a shortage of 25 percent, and among the total of 53 facilities nationwide, it was revealed that 26 had only one doctor, while five had no doctor at all (except for public health doctors) ]  [32:  NHRCK, a recommendation for the improvement of inmates’ human rights based on on-site investigations of correctional facilities in 2021 (July 2022).]  [33:  NHRCK, a recommendation on the amendment of the Act on Execution of Sentences and Treatment of Inmates for the protection of inmates’ human rights in correctional facilities (February 2024).] 


41. Recent abnormal weather conditions have led to intense heatwaves in the summer and severe cold snaps in the winter. Furthermore, the aging infrastructure of correctional facilities and overcrowding have made inmates extremely vulnerable to these conditions. Despite these circumstances, “the right to live in a space where an adequate temperature is maintained” was not recognized as a fundamental right for inmates. Subsequently, in December 2019, the NHRCK recommended that the Minister of Justice formulate the standards for an adequate indoor temperature for detention cells in relevant legislations.[endnoteRef:34] [34:  NHRCK, a recommendation for the improvement of inmates’ human rights based on on-site investigations of correctional facilities in 2019 (December 2019).] 


42. (Proposed recommendation) The State party should expand the medical personnel and related budget for correctional facilities, set standards for adequate indoor temperatures for detention cells in the relevant legislation, and ensure these temperatures are monitored and publicly disclosed to guarantee that inmates live in environments with adequate temperature control.
[bookmark: _Toc168906318]Issue 13. Solitary Confinement

43. The NHRCK recommended that the Minister of Justice revise regulations to set the upper limit of the period for the solitary confinement to 15 days in order to meet the international human rights standards and mandate an interval of a specific period in the middle of the continuous enforcement of the forfeiture of rights; organize a Disciplinary Committee comprised of majority external members with the aim to ensure the independence and objectivity of the Committee, while excluding former correctional officials from external committee members; and establish a process and committee for appealing disciplinary actions in regional corrections headquarters, with the committee comprised of external personnel,[endnoteRef:35] but the Ministry of Justice rejected the NHRCK’s recommendations. In February 2024, the NHRCK recommended once again that the Minister of Justice amend the Act on Execution of Sentences and Treatment of Inmates to shorten the upper limit of the period of forfeiture of rights in accordance with the international standards and to establish a disciplinary action appeal process and an independent disciplinary action appeal committee in regional corrections headquarters.[endnoteRef:36] [35:  NHRCK, a recommendation for the improvement of inmates’ human rights based on on-site investigations of correctional facilities in 2018 (January 2019).]  [36:  NHRCK, a recommendation on the amendment of the Act on Execution of Sentences and Treatment of Inmates for the protection of inmates’ human rights in correctional facilities (February 2024).] 


44. In April 2023 and March 2024, the NHRCK recommended that the Minister of Justice formulate measures to improve the disciplinary procedures for inmates who are strongly suspected of having mental illnesses, including mandating a psychiatric diagnosis prior to disciplinary actions and involving a psychiatrist in the Disciplinary Committee.[endnoteRef:37] The recommendation was based on the determination that, even in cases where an inmate has engaged in behavior subject to disciplinary action, if the behavior is recognized to have a significant causal link to psychosis, it is necessary to conduct analysis on the cause and apply appropriate treatment prior to the enforcement of the disciplinary procedure. [37:  NHRCK, a decision on 22Complaint0514100 (April 2023), a decision on 23Visit0000300 (March 2024).] 


45. (Proposed recommendation) (1) The State party should set the upper limit of the period of forfeiture of rights (solitary confinement) to 15 days in accordance with the international standards and formulate an independent appeal process for disciplinary actions. (2) The State party should decide whether any behavior subject to disciplinary action was caused by psychosis prior to imposing disciplinary actions on an inmate who is strongly suspected of having a mental illness and provide appropriate treatment for the inmate.

[bookmark: _Toc168906319]Issue 15. Death in Custody

46. The NHRCK determined that a case in which an inmate with multimorbidity died in custody in July 2023 was at least partially influenced by the inadequate medical system of the relevant detention center. Subsequently, the NHRCK recommended that the Minister of Justice expand relevant personnel and physical facilities to enable the monitoring of the status of inmates in medical and treatment detention cells and formulate a measure to build a specialized medical system for the elderly and inmates with multimorbidity.[endnoteRef:38] However, the Ministry of Justice rejected the NHRCK’s recommendation for reasons such as the shortage of medical personnel in correctional facilities. In addition, in relation to a case in which a mentally-ill drug-related criminal committed suicide in a correctional facility in October 2023, the NHRCK recommended that the Minister of Justice amend relevant regulations with the intention of expanding the mental health program provided exclusively for convicts with drug-related offenses or mental health issues to include unconvicted inmates when necessary.[endnoteRef:39] [38:  NHRCK, a decision on 22Complaint0840900 and one other case (consolidated) (July 2023).]  [39:  NHRCK, a decision on 23Complaint0146900 (October 2023).] 

47. (Proposed Recommendation) The State party should establish measures to prevent deaths of inmates in custody due to inadequate medical systems in correctional facilities and expand mental health programs for suicide prevention in correctional facilities.

[bookmark: _Toc168906320]Issue 16. Death Penalty

48. As the Government voted in favor of a “moratorium on the death penalty” for the first time at the 3rd Committee of the 75th United Nations General Assembly in November 2020, it was deemed to a step forward to the abolition of the death penalty. However, the Ministry of Justice submitted an opinion to the Constitutional Court of Korea that the death penalty is constitutional in response to the court’s deliberation on the constitutionality of the death penalty in January 2021, and it has rejected the recommendations of human rights treaty bodies including the UNHRC to abolish the death penalty and to ratify the Second Optional Protocol to the International Covenant on Civil and Political Rights, as well as recommendations of the Universal Periodic Review.[endnoteRef:40] These trends seemingly indicate that the Government has no intention of abolishing capital punishment. [40:  In 2023, the international community recommended that the Republic of Korea abolish the death penalty in the 4th UPR recommendations (A/HRC/63/11) and the concluding observations on the 5th periodic report of the Republic of Korea to the Human Rights Committee.] 


49. The NHRCK has consistently advocated for the abolition of the death penalty since it first expressed its opinion in 2005, and in 2021, it submitted its opinion on abolishing death penalty to the Constitutional Court.[endnoteRef:41] [41:  NHRCK, an opinion on the abolition of the death penalty (April 2005), a recommendation on the accession to the Second Optional Protocol to the International Covenant on Civil and Political Rights on the Abolition of the Death Penalty (September 2018), and submission of an opinion in favor of the abolition of the death penalty submitted to the Constitutional Court concerning a constitutional petition against the death penalty (2019Hun-Ba59, December 2020).] 


50. (Proposed recommendation) The State party should ratify the Second Optional Protocol to the International Covenant on Civil and Political Rights and implement the legal abolition of the death penalty.

[bookmark: _Toc168906321]Issue 17. Abuse in the Military

□ Establishment of the Military Ombudsperson
51. After the Government submitted the 6th periodic report, the National Human Rights Commission of Korea Act was amended in July 2022 to place a military ombudsperson within the NHRCK, establish the office of the military ombudsperson and three departments under the office to support the activities of the military ombudsperson. The legislative amendment granted the NHRCK the authority to conduct on-site investigations of military units and attend investigations into deaths of military personnel, thereby laying a foundation for eliminating violence and abuse in the military. Since July 2022, the office of the military ombudsperson in the NHRCK has fulfilled duties such as on-site investigations of battalion-level military units, investigations of complaints against human rights violations in the military, responses to notification of deaths in military units, and training, promotion, and cooperation on military human rights.

52. Following the introduction of the military ombudsperson system on 1 July 2022, the NHRCK was notified of a total of 206 deaths in the military up to 31 December 2023, and conducted a total of 81 attendances and 125 basic investigations.[endnoteRef:42] In relation to notifications of deaths in the military, there is a practical limitation on information access that prohibits the NHRCK from promptly determining whether to attend investigations. The salient details necessary for attendance are often under investigation, and accordingly, it is required for consistent cooperation with the military and the institutionalization of information access. [42:  Notification of deaths in the military and current status of responses to the death including attendance by the office of the military ombudsperson in the NHRCK.
] 


53. (Proposed recommendation) The State party should ensure that adequate and sufficient information can be provided to the NHRCK in cases of deaths in the military and establish a more robust cooperative relationship between the military and the NHRCK with the aim to enable prompt and appropriate decision-making on attendance in investigations of deaths in the military.

□ Sexual Minorities in the Military
54. In 2020, a noncommissioned officer in the Republic of Korea Army was forcibly discharged for the reason that the officer had undergone male-to-female gender reassignment surgery while on leave, with the officer eventually committing suicide in 2021. The NHRCK recommended that the Army Chief of Staff and the Minister of National Defense revoke the discharge of the noncommissioned officer and revise the military service system for soldiers who sexually transition during their military service,[endnoteRef:43] but the military rejected the recommendation of the NHRCK. The noncommissioned officer took her life in February 2021, and the forcible discharge was posthumously overturned by a court decision in October 2021. The NHRCK recommended once again that the Minister of National Defense reconsider the decision on whether to recognize the noncommissioned officer as having been killed in action and revise the service system for military personnel who undergo gender reassignment surgery during their service.[endnoteRef:44] [43:  NHRCK, a decision on case 20Complaint0056500 (December 2020).]  [44:  NHRCK, a decision on case 22Complaint1001500 (January 2023).] 


55. (Proposed Recommendation) The State party should promptly amend relevant legislations and systems with the aim to prevent military personnel who undergo gender reassignment surgery during their service from being excluded from military service.

[bookmark: _Toc168906322]Issue 18. Remedies for Victims of Torture and Abuse

56. As of May 2023, there are nine living survivors of sexual slavery by the Japanese imperial army. Out of the 240 victims registered with the Government, 231 have now passed away, leaving only nine survivors.[endnoteRef:45] With the agreement signed between the Governments of the Republic of Korea and Japan on 28 December 2015, the issue was announced to have been resolved “finally and irreversibly.” However, the agreement between the two governments faced criticism that the agreement was made without the due consultation processes with the survivors themselves and failed to provide sufficient reparation, restore honor and uncover the truth for the victims.[endnoteRef:46] [45:  Press release by the Ministry of Gender Equality and Family (3 May 2023).]  [46:  NHRCK, a statement by the Chairperson of the National Human Rights Commission of Korea calling for measures to protect the human rights of former ‘comfort women’ (July 25, 2017); United Nation Human Rights Office of the High Commissioner, “Japan/S. Korea: ‘The long-awaited apology to ‘comfort women’ victims is yet to come’ – UN rights experts” (March 2016).] 


57. In its concluding observations (CEDAW/C/KOR/CO/8) on the 8th periodic report of the Republic of Korea in 2018, the Committee on the Elimination of the Discrimination against Women recommended that the Government sufficiently consider the opinions of the comfort women survivors and the families of deceased victims in the implementation of an intergovernmental agreement and fully uphold the rights of comfort women victims and survivors to the truth, justice, and reparation, while highlighting the opposition of the comfort women survivors and the families of deceased victims to the Reconciliation and Healing Foundation, which was established to distribute the sum of JPY 1 billion received as financial support from Japan as part of the agreement. The UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence[endnoteRef:47] also recommended on his report on the Republic of Korea(A/HRC/54/24/Add.1)[endnoteRef:48] that the Government revise the agreement of 2015 between Japan and the Republic of Korea to ensure that the surviving victims have access to truth, justice, reparation, including satisfaction, and guarantees of non-recurrence, in line with international standards. [47:  The Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence, Fabián Salvioli.]  [48:  Adopted at the 54th session of the UN Human Rights Council in September 2023.] 


58. However, the 6th periodic report of the Government did not provide information on the demands of the survivors of military sexual slavery by Japanese imperial army who opposed the bilateral agreement and the actions taken by the Government in response, and listed only the regulations of Act on Protection, Support and Commemorative Projects for Sexual Slavery Victims for the Japanese Imperial Army.

59. (Proposed recommendation) The State party should ensure that the survivors of military sexual slavery by Japanese imperial army receive appropriate remedies including compensation, honor restoration, truth-seeking, reparation, and guarantees of non-recurrence.

[bookmark: _Toc168906323]Issue 19. Violence against Women including Domestic and Sexual Violence

60. The Committee on the Elimination of the Discrimination against Women recommended in its general recommendation No. 35 (CEDAW/C/GC/35) in 2017, as a general legislative measure, that “the definition of sexual crimes, including marital and acquaintance or date rape, is based on the lack of freely given consent and takes into account coercive circumstances,” and in its concluding observations (CEDAW/C/KOR/CO/8) on the 8th periodic report of the Republic of Korea in 2018 that the State party “amend Article 297 of the Criminal Act so as to place the lack of free consent of the victim at the center of the definition and specifically criminalize marital rape.” In addition, the UNHRC recommended in its concluding observations (CCPR/C/KOR/CO/5) on the 5th periodic report of the Republic of Korea in November 2023 that marital rape should be explicitly criminalized under all circumstances and all forms of rape should be defined in terms of the “absence of consent” rather than “presence of intimidation or violence”. In October 2012, the NHRCK had recommended that the Speaker of the National Assembly and the Minister of Justice amend relevant regulations of the Criminal Act to alleviate the requirements for the presence of violence and intimidation to constitute the crime of rape.[endnoteRef:49] [49:  NHRCK, an opinion and recommendation on the amendment of legislations concerning sexual violence including the Criminal Act (November 2012).] 


61. In January 2023, the Ministry of Gender Equality and Family of the Republic of Korea announced its 3rd Framework Plans for Gender Equality Policies (2023-2027) and declared it would review the introduction of the crime of non-consensual adultery that amends the definition of rape under the Criminal Act to be based on consent, but retracted its statement only nine hours later when the Ministry of Justice announced on the same day that it had no plans for implementing an amendment to introduce the crime of non-consensual adultery. As mentioned above, although UN human rights treaty bodies recommended on several occasions that the Government criminalize marital rape and base legal definitions of rape on the absence of consent, the Government seemingly has no intention of reviewing the introduction of the crime of non-consensual adultery.

62. The Government drastically cut the operational budget allocated for domestic violence counseling centers in 2024,[endnoteRef:50] and intends to close 30 centers and dismiss personnel. The Ministry of Gender Equality and Family has articulated that this decision is aimed at transforming domestic violence counseling centers into integrated counseling facilities that offer services for victims of various types of violence such as sexual violence, domestic violence, stalking and more, with the goal of enhancing budget efficiency. Nonetheless, there are concerns that the reduction in specialized facilities and personnel dedicated to addressing domestic violence issues may present obstacles to adequately fulfilling the protective and supportive needs of domestic violence survivors. [50:  As per the budget proposal submitted by the Ministry of Gender Equality and Family to the National Assembly in October 2023, the operational budget for domestic violence counseling centers witnessed a reduction of 27.5 percent compared to the previous year, decreasing from KRW 11.637 billion in 2023 to KRW 8.44 billion in 2024.] 


63. (Proposed recommendation) (1) The State party should define the crime of rape, placing an emphasis on the victim’s freely given consent in accordance with international human rights norms. 
(2) The State party should provide comprehensive information regarding the reduction of operational budgets for domestic violence counseling centers. Additionally, it is imperative to provide sufficient financial support to agencies that protect and support domestic violence survivors to ensure that survivors receive substantive protection and assistance.

[bookmark: _Toc168906324]Issue 20. Violence Against Migrant Workers

□ Legal Protection for Female Migrant Workers 
64. In its views concerning the Individual Communications of November 2023 (CEDAW/C/86/D/139/2018), the UN Committee on the Elimination of Discrimination against Women found that the Republic of Korea failed to adequately recognize and protect three Filipino women who were victims of forced prostitution and human trafficking. The committee concluded that this constituted a violation of human rights, given the failure to ensure their access to justice and sufficient remedial measures. The three Filipino women had entered the Republic of Korea with the intention of pursuing careers as singers and were compelled, contrary to their employment contracts, to work at illegal adult entertainment establishments. They had their passports seized and were forced to provide sexual services to clients. Instead of treating them as victims, the Government placed them under investigation for allegations of engaging in prostitution and subsequently detained them in a facility for foreign nationals. Consequently, the Committee on the Elimination of Discrimination against Women recommended the Government to ensure reparation for the victims; reform the existing visa system for artists and entertainers (E-6-2); strengthen the monitoring of illegal adult entertainment establishments employing foreign women; and intensify investigative and punitive measures against perpetrators of human trafficking for the purpose of sexual exploitation. This indicates the need for special attention towards the protection and remedy of migrant women who have suffered from human trafficking for sexual exploitation. 

65. (Proposed recommendation) The State party should ensure that migrant women who have suffered from sexual exploitation are not subjected to investigation and punishment as suspects of prostitution, nor are they forcibly deported without any redress of their rights. Furthermore, it is essential that the State party continuously monitor the prevalence of sexual exploitation against migrant women.


□ Budget Cut of Foreign Workers Support Centers
66. In the 6th periodic report of the Republic of Korea, the Government stated that migrant workers who were found to have suffered harm from consultations at the Foreign Workforce Counseling Center (one location) and Foreign Workers Support Centers (44 locations) are provided with guidance to access shelters. In particular, the report noted that the principal Foreign Workers Support Centers (nine locations) have appointed dedicated counselors to implement rapid protective measures for migrant workers who have experienced sexual violence or unjust treatment. However, the Government has completely cut the grant budget of all 44 Foreign Workers Support Centers starting from 2024. The Ministry of Employment and Labor has clarified that the closure of the centers is part of a reorganization of support systems, and the services that were formerly facilitated through private organizations are now directly implemented by the regional offices of the Ministry of Employment and Labor and the Human Resources Development Service of Korea.[endnoteRef:51] [51:   Press release by the Ministry of Employment and Labor (14 September 2023).] 


67. (Proposed recommendation) The State party should provide the CAT with comprehensive information concerning the reasons for the grant budget cut of Foreign Workers Support Centers and the subsequent reorganization, and conduct an assessment to ensure that this reorganization does not create any gaps in the ongoing protection and support afforded to foreign workers.

□ Restrictions on Changes of Workplace for Migrant Workers under the Employment Permit System 
68. The Constitutional Court ruled Article 25(1) of the Act on the Employment of Foreign Workers,[endnoteRef:52] which restricts grounds for migrant workers to change workplaces, to be constitutional in December 2021.[endnoteRef:53] Concerns have been raised that the decision might strengthen migrant workers’ dependency on employers and subsequently weaken their bargaining power. Moreover, as of October 2023, the Government has enhanced restrictions on changes of workplace for migrant workers entering the country by limiting workplace changes to specific geographic regions, in addition to the previous practice of allowing changes within the same industry.[endnoteRef:54] [52:  Article 25 (Permission for Change of Business or Place of Business) of the Act on the Employment of Foreign Workers 
(1) Where any of the following events occur, a foreign worker (excluding a foreign worker under Article 12(1)) may file an application for transfer to another business or place of business with the head of an employment security office, as prescribed by the Ordinance of the Ministry of Employment and Labor:
1. If his/her employer intends to terminate the labor contract during the contract period, or intends to refuse renewal of the labor contract after its expiration, on a justifiable ground;
2. Where the Minister of Employment and Labor gives public notice, as it is deemed under a social norm that the foreign worker is unable to continue to work in the business or place of business for a reason not attributable to the worker, such as a temporary shutdown, business closure, employment permit revocation under Article 19 (1), restrictions on employment of foreign workers under Article 20 (1), provision of a dormitory in violation of Article 22-2, or the employer's violation of employment terms and conditions or unfair treatment;
3. Where any other cause or event prescribed by the Presidential Decree occurs.]  [53:  Constitutional Court Decision 2020Hun-Ma395 (23 December 2021).]  [54:   Press release from the Ministry of Employment and Labor (5 July 2023).] 


69. The UN Committee on Economic, Social and Cultural Rights recommended the abolishment of restrictions on changes of workplace for migrant workers in the country in its concluding observations on the 4th periodic report of the Republic of Korea (E/C.12/KOR/CO/4) in October 2017, and the UN Committee on the Elimination of Racial Discrimination made the same recommendation in the concluding observations on the 17th, 18th and 19th periodic reports of the Republic of Korea (CERD/C/KOR/CO/17-19) in December 2018. In September 2019, the NHRCK recommended the Government to abolish the prohibition on changing workplaces under the Employment Permit System by developing the second “Human Rights Guidelines on Migration”.[endnoteRef:55] [55:  NHRCK, in a recommendation for the 2nd Human Rights Guidelines on Migration (September 2019), NHRCK recommended “the abolition of the principle that prohibits migrant workers from changing employers” under the Employment Permit System as a medium- to long-term priority. (The reason for considering the complete removal of the prohibition on workplace changes under the Employment Permit System is based on the trend of increasing flexibility for workplace changes allowed by Article 25 (Permission for Change of Business or Place of Business) of the Act on the Employment of Foreign Workers and the fact that a majority of resident migrant workers are able to change workplaces.)] 


70. (Proposed recommendation) The State party should give due consideration to the ease of the principle that prohibits migrant workers from changing employers under the Employment Permit System.




□ Foreign Seasonal Workers and Domestic Workers
71. Migrant women entering the Republic of Korea on an E-8 visa for seasonal work[endnoteRef:56] are primarily employed under precarious working conditions in rural areas, where they are exposed to the following vulnerabilities: extended working hours with low wages; inadequate coverage or exclusion from workers’ compensation insurance and health insurance; and residence in environments susceptible to invasion of privacy and sexual violence. For instance, a Cambodian migrant woman died in a vinyl greenhouse used as her accommodation during the winter of 2020. In response to this incident, the NHRCK advised the Minister of Employment and Labor in July 2022 to establish measures for residential assistance, including the establishment of public dormitories for agricultural migrant workers, and to develop reasonable standards for subsistence expenses by conducting an inquiry into the housing conditions provided to migrant workers.[endnoteRef:57] [56:  According to Korean Immigration Service Monthly Statistics (December 2022) by the Ministry of Justice, the number of female migrant workers registered in the Republic of Korea with employment visas (E1-E10, H1, and H2) is 90,783. The most common type of visa was the Working Visit visa (H-2; 44,494 individuals), followed by the Employment Permit visa (E-9; 23,373 individuals), the Arts and Performances visa (E-5; 2,667 individuals), and the Seasonal Workers visa (E-8; 1,652 individuals).]  [57:  NHRCK, a recommendation on formulating improvement measures to ensure the right to life and housing rights of agricultural migrant workers (July 2022).] 


72. In March 2023, a revised bill was proposed to amend the Act on the Employment Improvement of Domestic Workers, seeking to exclude foreign domestic workers from the application of minimum wage regulations. The Seoul Metropolitan Government is planning to initiate a pilot project in the first half of 2024 to recruit 100 domestic workers from the Philippines, regarding which there is a contention that the minimum wage should not be applied to foreign domestic workers, given that the financial burden on each household would be significantly increased if the minimum wage were to be enforced. The plan, however, raises apprehensions about the infringement of labor rights for foreign domestic workers engaged in care work at reduced wages. In September 2019, the NHRCK made the 2nd Human Rights Guidelines on Migration and recommended that the Government ensure the provision of the minimum wage to migrant workers on an equal basis.[endnoteRef:58] [58:  NHRCK, a recommendation for the 2nd Human Rights Guidelines on Migration (September 2019).] 


73. (Proposed recommendation) (1) The State party should conduct inspections of working conditions for migrant workers, including foreign seasonal workers, who find themselves in substandard working environments; and enhance measures designed to protect labor rights. (2) The State party should make effort to guarantee the implementation of the minimum wage system for all migrant workers, encompassing foreign domestic workers.

[bookmark: _Toc168906325]Issue 21. Asylum-seekers and Immigrants

□ Amendment of Article 5 of the Enforcement Decree of the Refugee Act and Refugee Status Determination Procedure
74. According to the data of the Ministry of Justice, the rate of non-referral decisions for applications for refugee status screening at entry and departure ports was 42.5 percent on average from 2020 to 2022 and stood at 72.7 percent as of the end of July 2023. The elevated rate of non-referral decisions for refugee status screening is attributable to the incorporation of numerous substantive criteria that are necessary for assessing eligibility for refugee status, as specified under Article 5(1) of the Enforcement Decree of the Refugee Act.[endnoteRef:59] In August 2016, the NHRCK recommended that the stipulations articulated in Article 5(1) of the said Act with regard to the reasons for the aforementioned non-referral decisions should be minimized with a focus on formal requirements. The NHRCK further recommended that foreign nationals who have applied for refugee status screening be subjected to a decision process unless there is explicit evidence to suggest that they do not qualify as refugees.[endnoteRef:60] However, the Ministry of Justice rejected these recommendations.[endnoteRef:61] At the time of the establishment of the Enforcement Decree of the Refugee Act in 2014, the UN High Commissioner for Refugees(UNHCR) articulated in Comments on the Republic of Korea’s Enforcement Decree of the Refugee Act and the Implementing Regulations that the majority of the criteria for non-referral decisions for refugee status screening at entry ports should be addressed within formal refugee status screening procedures. Additionally, the Executive Committee of the UNHCR has maintained a consistent stance that, with exceptions only for those who do not qualify as refugees, non-referral decisions given at the border without a fair and thorough refugee status screening procedure constitute a breach of the principle of non-refoulement established under Article 33 of the 1951 Convention Relating to the Status of Refugees. Considering the Republic of Korea’s obligation to comply with the aforementioned convention and the substantial risk of irreparable harm faced by asylum-seekers, it is imperative that non-referral decisions for refugee status screening are conducted with utmost caution.  [59:  Article 5 (Referring Refugee Applicants at Ports of Entry and Departure to Refugee Status Screening) of the Refugee Act
(1) Where a refugee applicant at a port of entry and departure falls under any of the following cases, the Minister of Justice may not refer such applicant to refugee status screening:
1. Where there are substantial grounds to deem that a refugee applicant at a port of entry and departure is likely to harm the safety or social order of the Republic of Korea;
2. Where it is impossible to verify the identification of a refugee applicant at a port of entry and departure because the refugee applicant refuses to answer questions regarding his or her personal information, etc.;
3. Where a refugee applicant at a port of entry and departure intends to obtain refugee status by concealing the truth by means of submitting false documents, etc.: Provided, That cases where the person in question files a report on the truth voluntarily without delay shall be excluded;
4. Where a refugee applicant at a port of entry and departure is a native of a safe nation free of the possibility of persecution or is from a safe nation;
5. Where a person who has failed to obtain refugee status or a person whose refugee status has been canceled intends to obtain refugee status again without major changes in circumstances;
6. Where there is are substantial grounds to deem that a refugee applicant at a port of entry and departure falls under any of the subparagraphs of Article 19 of the Act;
7. Where a refugee status application is incontestably groundless, such as applying for refugee status only for economic reasons.]  [60:  NHRCK, a recommendation on improving the refugee status application system at entry and departure ports and the operation type of departure waiting rooms (August 2016).]  [61:  According to Ministry of Justice data, the rate of non-referral decisions for applications for refugee status screening at entry and departure ports was 42.5 percent on average from 2020 to 2022.] 


75. As of August 2023, the personnel responsible for conducting refugee status screening amount to a mere 90 government officials including four refugee screening officers. By the end of 2022, the number of pending refugee status applications was 11,063 for initial screenings and 4,888 for appeals. This disparity between the volume of refugee applications and the number of officers available for their processing has resulted in extended delays in refugee status screenings. Furthermore, there are no specific qualification requirements stipulated by law for officials assigned to refugee status screening.[endnoteRef:62] It has been revealed that some officials without verified expertise engaged in the fabrication of interview records during refugee status screenings. This misconduct led to a judicial ruling in October 2017, wherein a court annulled a previous non-recognition refugee status.[endnoteRef:63] In December 2018, the UN Committee on the Elimination of Racial Discrimination, in its concluding observations on the 17th, 18th, and 19th periodic reports of the Republic of Korea (CERD/C/KOR/CO/17-19), recommended “ensuring the support of professional and competent personnel throughout the entire refugee status screening procedure.” [62:  Article 8 of the Refugee Act stipulates that refugee screening officers, who are responsible for the refugee status screening procedures, should be placed at local immigration offices and foreigner-related officers and Article 6 of the Enforcement Decree of the Refugee Act specifies the qualifications for refugee screening officers. However, Article 7 of the same decree, which outlines the duties of refugee screening officers, also permits “dedicated refugee officers,” who are not subject to distinct qualification criteria, to engage in the service related to refuge screenings. ]  [63:  Judgment sentenced by the Seoul Administrative Court, 2017Gu-Dan4294 (12 October 2017).	] 


76. Additionally, the Refugee Committee, which reviews appeals against non-recognitions of refugee status, functions as a temporary body with 15 members, making it difficult to perform swift and thorough assessments. In response, the NHRCK advised the Minister of Justice in October 2023 to establish qualification standards to ensure the expertise of dedicated refugee-related officials, substantially increase the number of refugee screening officers, and transform the Refugee Committee into a permanent entity while expanding the number of its members.[endnoteRef:64] [64:  NHRCK, a human rights violation due to delays in refugee status screening procedures (October 2023).] 


77. (Proposed recommendation) (1) The State party should reduce the grounds for non-referral in the refugee status screening procedures specified in Article 5 of the Enforcement Decree of the Refugee Act and ensure that applications are referred for screening unless there is clear evidence that the individual is not a refugee. (2) The State party should substantially increase the number of officials responsible for refugee status screening, establish qualification standards to secure professional expertise, and formalize a permanent body for reviewing appeals against non-recognitions of refugee status. 

□ Limitation of the Detention Period for Immigrants
78. In March 2023, the Constitutional Court ruled that Article 63(1) of the Immigration Act, which allows for the indefinite detention of foreign nationals subject to deportation orders due to the lack of an upper limit, is unconstitutional, and mandated the amendment of the law by 31 May 2025.[endnoteRef:65] In this regard, the NHRCK urged the Ministry of Justice and the National Assembly to take measures in line with the intent of the Constitutional Court’s decision and the deadline for legislative improvements.[endnoteRef:66] In November 2023, the UNHRC also recommended in its concluding observations on the 5th periodic report of the Republic of Korea (CCPR/C/KOR/CO/5) that the Government expeditiously amend the Immigration Act to introduce a strict upper limit on length of detention, in accordance with the decision of the Constitutional Court.  [65:  Constitutional Court, a decision on 2020Hun-Ka1 and 2021Hun-Ka10 (consolidated) (23 March 2023).]  [66:  NHRCK, a welcoming statement by its Chairperson on the unconstitutionality of Article 63(1) of the Immigration Act (March 2023).] 


79. (Proposed recommendation) The State party should promptly amend Article 63(1) of the Immigration Act in accordance with the decision of the Constitutional Court to establish a strict upper limit on the duration of immigration detention. 

□ Detention of Immigrant Children
80. The Government stated in the 6th periodic report of the Republic of Korea that it restricts the protective custody of children under the age of 14 and minimizes the detention of children under the age of 18, while providing special considerations such as assigning special detention rooms equipped with additional facilities. The Government also stated that it is pursuing amendments to the Immigration Act to codify the prohibition on the detention of children under 14. However, even if special protection measures are provided, they cannot counterbalance the adverse consequences of the detention itself on children.[endnoteRef:67] According to international human rights standards, notably articulated in the Joint General Comment No. 23 of the UN Committee on the Rights of the Child and the UN Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families(CMW/C/GC/4-CRC/C/GC/23), the immigration detention of individuals under the age of 18 should be prohibited in principle. In July 2018, the NHRCK issued the opinion that, as a matter of principle, it is preferable to prohibit the detention of children in the execution of forced deportations.[endnoteRef:68] However, in April 2023, there was an incident where a three-year-old child of Mongolian nationality was detained at a foreign detention center with his father for 19 days before being forcibly deported to Mongolia. The Joint General Comment No. 23 (CMW/C/GC/4-CRC/C/GC/23) asserts that the presence of accompanying guardians in the case of migrant children should not serve as a justification for the deprivation of the children’s liberty. In cases where, in accordance with the best interests of the child, it is deemed essential for the child to remain together with the entire family, the fundamental requirement that the child’s freedom should not be deprived extends to the child’s parents as well. Consequently, the authorities are advised to opt for non-custodial measures for the entire family unit.[endnoteRef:69]  [67:  According to the “Fact-Finding Survey on Children Deprived of Liberty in Korea (2020)” conducted by Korean working group on children deprived of liberty, an association of child right organizations of Korea, including International Child Rights Center, Children Welfare Action Group Seum, Youth Human Rights Solidarity Jigeum, and nonprofit organization Duru, children in detention were unable to seek assistance due to the absence of interpreters despite their necessity and some children did not communicate with anyone throughout their detention period. ]  [68:  NHRCK, an opinion on the Proposed Partial Amendment to the Immigration Act.]  [69:  Joint General Comment No. 23 of the UN Committee on the Rights of the Child and the UN Committee on Migrant Workers (CMW/C/GC/4-CRC/C/GC/23).
11. Instead, States should adopt solutions that fulfill the best interests of the child, along with their rights to liberty and family life, through legislation, policy and practices that allow children to remain with their family members and/or guardians in non-custodial, community-based contexts while their immigration status is being resolved and the children’s best interests are assessed, as well as before return. When children are unaccompanied, they are entitled to special protection and assistance by the State in the form of alternative care and accommodation in accordance with the Guidelines for the Alternative Care of Children. When children are accompanied, the need to keep the family together is not a valid reason to justify the deprivation of liberty of a child. When the child’s best interests require keeping the family together, the imperative requirement not to deprive the child of liberty extends to the child’s parents and requires the authorities to choose non-custodial solutions for the entire family.] 


81. (Proposed recommendation) The State party should legalize the non-detention principle for immigrant children under the age of 18 and to take necessary measures to ensure that immigration control officials prioritize the best interests of the child in all activities and decision-making concerning the child.

□ Physical Conditions, etc. of Immigrant Detention Facilities
82. In October 2021, the NHRCK determined that the use of inappropriate restraint equipment on a foreign national detained at an immigration detention facility—specifically, using a method known as “hog-tying” torture, which involves binding both legs and connecting the leg restraints to handcuffs behind the back over three times—constituted a human rights violation. The NHRCK recommended the Minister of Justice to develop methods to minimize physical distress and preserve human dignity when employing ‘protective gear’ in exceptional circumstances, while advocating for the utmost restraint in the use of physical force on detained foreign nationals at the facility. Additionally, it advised implementing disciplinary measures and providing professional training for staff members affiliated with the immigrant detention facility.[endnoteRef:70] In December 2021, the NHRCK advised taking necessary measures, such as temporary release of protection, to enable the aforementioned foreign national to receive treatment for mental illness in a stable environment.[endnoteRef:71] [70:  NHRCK, a decision on 21Complaint0451000 and 21Complaint0477800 (consolidated) (October 2021).]  [71:  NHRCK, a decision on 21Complaint0520600 (December 2021).] 


83. In April 2023, the NHRCK recommended that the types and requirements of protective devices used in foreign detention centers be stipulated by law and their use be minimized. It also advised increasing the food budget to provide a variety of meal options, including vegetarian diets, and permitting the purchase and introduction of diverse types of food.[endnoteRef:72] In June 2023, the NHRCK recommended improving the operating hours of computer rooms to facilitate substantial internet access for detainees, amending regulations to relax the comprehensive restrictions on food intake and possession within detention centers, and guaranteeing at least one hour of daily outdoor exercise.[endnoteRef:73] [72:  NHRCK, a recommendation on institutional improvements to enhance the human rights of detained foreign nationals following the 2022 On-site Investigation to Foreigner Detention Facilities (April 2023).]  [73:  NHRCK, a decision on 22Complaint0867300 and 20 other cases (consolidated) (June 2023).] 


84. (Proposed recommendation) (1) The State party should strictly legislate the requirements and procedures for the use of protective devices in foreign national detention facilities, ensuring that they are used only to the minimum extent required, and conduct thorough supervision to prevent any instances of restraints being employed in an inhumane manner. (2) The State party should improve the treatment of detainees in foreign national detention facilities. These measures should include guaranteeing a minimum of one hour of outdoor exercise daily and permitting the provision and intake of a variety of food.

[bookmark: _Toc168906326]Issue 22. Human Trafficking

85. The Act on Prevention of Human Trafficking and Protection of Victims (hereinafter referred to as the “Act on Prevention of Human Trafficking”) came into force in January 2023. It was enacted to address difficulties in identifying and protecting victims early on due to the narrow definition of human trafficking in the Criminal Act[endnoteRef:74] and scattered provisions concerning human trafficking in several separate laws.[endnoteRef:75] Therefore, the Act is positively regarded in that it expands the definition of human trafficking and the scope of protection.[endnoteRef:76] However, since it does not stipulate penalty provisions and instead relies on the existing legal systems, such as the Criminal Act, concerns have been raised as to the dearth of effective and proper norms to punish the act of human trafficking under the international standards as human trafficking crimes separate from other crimes.[endnoteRef:77] [74:  The Criminal Act
Chapter XXXI Crimes of Kidnapping, Inducement, or Trading in Persons
Article 287 (Kidnapping or Inducement of Minors) A person who kidnaps or induces a minor shall be punished by imprisonment with labor for not more than ten years.
Article 288 (Kidnapping and Inducement for Purpose of Indecent Acts) 
(1) A person who kidnaps or induces another shall be punished by imprisonment with labor for at least one year up to ten years.
(2) A person who kidnaps or induces another shall be punished by imprisonment with labor for at least two years up to 15 years.
(3) The preceding paragraph shall apply to a person who kidnaps or induces another for the purpose of transporting him or her out of the Republic of Korea, or a person who transports a person kidnapped or induced out of the Republic of Korea.
Article 289 (Trading in Persons)
(1) A person who buys or sells another shall be punished by imprisonment with labor for not more than seven years.
(2) A person who buys or sells another for the purpose of engaging in an indecent act, sexual intercourse, marriage, or for gain, shall be punished by imprisonment with labor for at least one year up to ten years.
(3) A person who buys or sells another for the purpose of labor exploitation, sex trafficking, sexual exploitation, or the acquisition of organs shall be punished by imprisonment with labor for at least two years up to 15 years.
(4) The preceding paragraph shall apply to a person who buys or sells another for the purpose of transporting him or her or her out of the Republic of Korea, or a person who transports a purchased person out of the Republic of Korea.
Article 290 (Inflicting or Causing Another’s Bodily Injury while in Kidnapping, Inducement, Buying and Selling, and Transportation) 
(1) A person who commits any of the crimes of Articles 287 through 289, thereby inflicting the injury of a person kidnapped, induced, bought and sold, or transported shall be punished by imprisonment with labor for at least three years up to 25 years.
(2) A person who commits any of the crimes of Articles 287 through 289, thereby causing the injury of a person kidnapped, induced, bought and sold, or transported shall be punished by imprisonment with labor for at least two years up to 20 years.
Article 291 (Killing Another or Causing Death of Another while in Kidnapping, Abduction, Trafficking in Persons and Transportation)
(1) A person who commits any of the crimes of Articles 287 through 289, thereby killing a person kidnapped, induced, bought and sold, or transported shall be punished by death or imprisonment with labor for an indefinite term or for at least seven years.
(2) A person who commits any of the crimes of Articles 287 through 289, thereby causing the death of a person kidnapped, induced, bought and sold, or transported shall be punished by imprisonment with labor for an indefinite term or for at least five years.
Article 292 (Receiving and Harboring of Person Kidnapped, Induced, Bought and Sold, or Transported)
(1) A person who commits the crimes of Articles 287 through 289, shall be punished by imprisonment with labor for not more than seven years.
(2) The preceding paragraph shall apply to a person who recruits, transfers or delivers another with the intent to commit any of the crimes of Articles 287 through 289.	 ]  [75:  Article 2(2) of the Act on Prevention of Human Trafficking and Protection of Victims defines the term “crime of human trafficking, etc.” In addition to the Criminal Act, separate laws such as the Act on the Punishment of Arrangement of Commercial Sex Acts, the Act on the Protection of Children and Youth Against Sex Offenses, the Youth Protection Act, the Child Welfare Act, the Labor Standards Act, the Seafarers Act, the Act on Welfare of Persons with Disabilities, the Act on the Improvement of Mental Health and the Support for Welfare Services for Mental Patients, the Act on Support for Welfare and Self-reliance of the Homeless, and the Organs Transplant Act stipulates specific crime as crime of human trafficking, etc.]  [76:  The Act on Prevention of Human Trafficking and Protection of Victims
Article 2 (Definitions)
The terms used in this Act are defined as follows:
1. The term “human trafficking, etc.” means committing any of following acts for the purpose of any commercial sex act, sexual or labor exploitation, organ removal, or other forms of exploitation to recruit, transport, transfer, harbor, hand over, or receive persons: Provided, That where children or youth defined in subparagraph 1 of Article 2 of the Act on the Protection of Children and Youth against Sex Offenses or persons with disabilities under Article 2 of the Act on Welfare of Persons with Disabilities are recruited, transported, transferred, harbored, handed over, or received, any of the following acts shall not be required:
(a) Assaulting, threatening, coercing, arresting, confining, capturing, enticing, or trading a person;
(b) Using deceptive means or force against a person, or taking advantage of the vulnerability and desperation of a person;
(c) Offering, or promising to offer, money and valuables or property gains to a person who protects and supervises persons due to business or employment relations or other forms of relations.]  [77:  NHRCK, an opinion on the Bill on Prevention of Human Trafficking and Exploitation, Protection of Victims, Etc. (February 2021).] 


86. The Criminal Act stipulates the “de facto exercise of control” as a requirement for the crime of human trafficking, focusing on the deprivation of freedom and forced movement of an individual. However, examining actual cases of human trafficking reveals that victims are often lured through employment agencies and subsequently burdened with debt. The debt is then used to exploit the victims, forcing them into a “slave-like status.” Since such cases do not constitute a crime, criticisms have highlighted gaps in the punishment of related acts. Meanwhile, the 2022 Trafficking in Persons Report by the U.S. State Department downgraded the Republic of Korea from Tier 1 to Tier 2 state for the first time in two decades. The 2023 Trafficking in Persons Report by the U.S. State Department again classified the Republic of Korea as a Tier 2 state and pointed out that the Government continued to confuse human trafficking with other crimes and gave perpetrators of human trafficking light punishments, such as imprisonment for not more than a year, fines, or probation.[endnoteRef:78] [78:  2023 Trafficking in Persons Report: The Republic of Korea by the U.S. State Department
(http://kr.usembassy.gov/ko/2023tip-ko/).] 

87. The Act on Prevention of Human Trafficking stipulates emergency and protective measures, as well as victim support for employment, schooling, legal counseling, medical expenses, livelihood, and return to home countries, etc. The enforcement of the said Act requires systematic monitoring for the effective identification of and support for human trafficking victims. In addition, as the Act is to be implemented by various government agencies, including the Ministry of Gender Equality and Family, the Ministry of Justice, the Ministry of Employment and Labor, the Ministry of Oceans and Fisheries, the Ministry of Health and Welfare, the Supreme Prosecutors’ Office, and the National Police Agency, it is necessary to establish a nationwide hotline dedicated to supporting human trafficking victims as well as mechanisms for data sharing among the agencies. A detailed manual is required to ensure the implementation of measures to identify human trafficking victims during investigations of alleged human trafficking crimes, based on which police officers must be trained.[endnoteRef:79] [79:  NHRCK, an opinion on the Bill on Prevention of Human Trafficking and Exploitation, Protection of Victims, Etc. (February 2021), a recommendation for the use of indicators for identifying and protecting human trafficking victims (June 2016), and a decision on the case concerning coercive investigation, etc. of victims of human trafficking and prostitution (20Complaint0219400, February 2021).] 


88. (Proposed recommendation) (1) The State party should supplement regulations concerning the prevention of human trafficking to avoid gaps in punishment for human trafficking.
(2) The State party should conduct systematic monitoring to ensure effective identification, protection, and support for human trafficking victims in accordance with the Act on Prevention of Human Trafficking.

[bookmark: _Toc168906327]Issue 23. Corporal Punishment of Children

89. It is promising that Article 915 of the Civil Act, which allows parental corporal punishment of children and can be potentially used as a means to justify such punishment in child abuse cases, was deleted in January 2021.[endnoteRef:80]  [80:  NHRCK, an opinion on the Proposed Partial Amendment to the Civil Act (August 2020).] 


90. However, the NHRCK confirmed numerous cases of violence against student athletes and recommended remedial measures. To name a few, it expressed an opinion calling for recurrence prevention measures concerning a case where an elementary school athletics coach assaulted certain student athletes by hitting them on the head (July 2021)[endnoteRef:81]; made recommendations to conduct human rights education, etc. concerning a case where a high school physical education teacher inflicted physical pain on athletics club students by forcing them to collectively perform 100 shuttle runs (May 2021)[endnoteRef:82]; and issued a written warning and advised the implementation of human rights education regarding a case where a middle school physical education teacher locked student athletes in a locker room and assaulted them (May 2021).[endnoteRef:83]  [81:  NHRCK, a decision on 19Complaint0696700 (July 2021).]  [82:  NHRCK, a decision on 20Complaint0906000 (May 2021).]  [83:  NHRCK, a decision on 20Complaint0528200 (May 2021).] 


91. (Proposed recommendation) The State party should take measures to completely eradicate corporal punishment practices by athletics coaches and make improvements against violent acts, practices, and culture.

[bookmark: _Toc168906328]Issue 24. Ill-treatment in the Military

92. In 2021, there were incidents in which two noncommissioned officers in the Air Force and Navy, respectively, became victims of sexual violence, suffered secondary victimization and subsequently committed suicide. In response, the NHRCK launched investigations based on complaints and also ex officio investigations, ultimately recommending institutional improvements.[endnoteRef:84] However, another tragic incident unfolded in 2023 wherein a Navy noncommissioned officer became a victim of sexual violence and also committed suicide. Subsequently, the NHRCK carried out a thorough investigation and recommended disciplinary measures for those implicated, along with proposals for institutional enhancements.[endnoteRef:85] Upon reviewing the series of incidents, it is apparent that challenges persist concerning the inadequacy of expertise in preventing and responding to military sexual violence, as well as the insufficient protection of victims resulting in secondary harm.  [84:  NHRCK, a decision on 21ExOfficio0000500 and one other case (consolidated) (February 2022), a decision on 22Complaint0644800 and one other case (consolidated) (December 2022).]  [85:  NHRCK, a decision on 23ExOfficio0000200 (February 2023).] 


93. (Proposed recommendation) The State party should enhance its systems and procedures to conduct transparent and unbiased investigations into human rights violations and incidents of sexual violence within the military. Special emphasis should be placed on reinforcing measures to prevent the secondary victimization of military personnel who have been subjected to sexual violence. Additionally, sustained efforts are necessary to fortify the military’s human rights protection framework and promote a culture of respect for human rights within the armed forces. 

[bookmark: _Toc168906329]Issue 25. Involuntary Admission to Mental Health Institutions

□ Legal Protection against Involuntary Hospitalization
94. In the 6th periodic report of the Republic of Korea, the Government stated that it amended the Act on the Improvement of Mental Health and Support for Welfare Services for Mental Patients (hereinafter referred to as the “Mental Health and Welfare Act”) and strengthened procedures to limit involuntary admission to cases where two psychiatrists from different institutions agree on the need for admission and the Admission Legitimacy Assessment Committee grants a decision supporting the admission. In addition, it announced that the extension of involuntary hospitalization should be reviewed by the Mental Health Deliberation Committee.

95. However, despite the amendment, few patients are being discharged as a result of admission legitimacy assessments. From July 2018 to June 2020, while a mere 1.5 percent of petitioners were discharged through the admission legitimacy assessment, 6.6 percent of petitioners were discharged through court deliberations of habeas corpus petitions.[endnoteRef:86] One of the reasons for the gap in the proportion of discharged patients stems from the fact that screenings by the Admission Legitimacy Assessment Committee are mainly conducted in writing, unlike court deliberations of habeas corpus petitions. According to the 2021 Human Rights Report for People with Mental Disabilities published by the NHRCK in February 2021, most screenings are inevitably conducted in writing since the examination time given to a patient is limited to three to five minutes, considering the average meeting time and number of cases for examination of five nationwide Admission Legitimacy Assessment Committees.  [86:  As a relief procedure under the Habeas Corpus Act, a court conducts the examination through a habeas corpus trial.] 


96. From July 2018 to June 2020, a mere 1.9 percent of petitioners were discharged as a result of the deliberation on the extension of involuntary admission, since the Mental Health Deliberation Committee, which reviews the extension of involuntary hospitalization period, also conducts screenings in writing.

97. The NHRCK advised the Prime Minister and the Minister of Health and Welfare in February 2021 to integrate the Admission Legitimacy Assessment Committee and the Mental Health Deliberation Committee, since both committees examine the legitimacy and necessity of involuntary hospitalization, although the current dualized system respectively mandates the Admission Legitimacy Assessment Committee to assess initial admissions and the Mental Health Deliberation Committee to assess the extension of hospitalization periods, under the Mental Health and Welfare Act. In addition, it made recommendations to integrate the committees into a separate independent review agency with quasi-judicial status[endnoteRef:87] to ensure its neutrality and fairness, and to implement face-to-face assessments.[endnoteRef:88] The Ministry of Health and Welfare announced that it would partially adopt the recommendations in 2022, but they have yet to be implemented. [87:  An agency that goes through quasi-judicial procedures, such as providing opportunities for an inpatient and his/her guardian to participate in the admission assessment, listening to the inpatient’s claims, and reviewing the submitted claims and evidence.]  [88:  NHRCK, a recommendation for promoting human rights of the mentally disabled in accordance with the 2021 Human Rights Report for People with Mental Disabilities (February 2021).] 


98. (Proposed recommendation) The State party should integrate assessment committees for involuntary admissions to mental health institutions into an independent review agency with quasi-judicial status and mandate face-to-face assessments in principle.

□ Issues Concerning the Consensual Hospitalization System
99. The system for consensual hospitalization was newly established with the amendment of the Mental Health and Welfare Act in May 2016. Consensual hospitalization refers to a type of hospitalization in which a mentally-ill person is admitted to a mental health institution by filing an application for admission with the consent of a guardian. However, in cases where a mentally-ill patient is consensually hospitalized and files an application for discharge without the consent of his/her legal guardian, the discharge may be denied for 72 hours and the status of the applicant may be changed to hospitalization by the legal guardian. Therefore, consensual hospitalization refers to a system in which a mentally-ill person voluntarily files an application for hospitalization but can be discharged based on a psychiatrist’s diagnosis and a legal guardian’s decision, which is different from voluntary hospitalization. The system for consensual hospitalization was introduced with the aim to curb involuntary admissions and respect the choices of the mentally-ill.

100. However, since the introduction of the system for consensual hospitalization, complaints filed with the NHRCK and its ex officio investigations have repeatedly identified cases where the admission of a mentally-ill person was processed as consensual hospitalization either due to negligence in verifying the patient’s intention or against his/her will; and the admission of a mentally-ill person whose intention is difficult to verify due to the lack of communication, cognitive and judgement capacity, was regarded as consensual hospitalization regardless. Accordingly, the NHRCK deemed that the system for consensual hospitalization, contrary to the legislative purpose, is highly likely to infringe upon a mentally-ill patient’s bodily autonomy and be used to circumvent reinforced hospitalization procedures, such as the admission legitimacy assessment. It subsequently expressed an opinion to the Minister of Health and Welfare calling for a complete reevaluation of the system for consensual hospitalization.[endnoteRef:89] [89:  NHRCK, an opinion on consensual hospitalization (April 2021). ] 


101. (Proposed recommendation) The State party should reexamine the system for consensual hospitalization to ensure that it is operated in line with the original legislative purpose.

□ Establishment of Community-based Recovery Systems 
102. The average period of hospitalization in mental health institutions in the Republic of Korea remains at a high level.[endnoteRef:90] Although it is necessary to improve the hospitalization-centered mental illness treatment practices and allow mentally-ill patients to receive treatment and recover within their everyday surroundings where possible, there is a lack of mental rehabilitation facilities that allow for stabilization and recovery within local communities as a prior resort to admission to mental health institutions in the Republic of Korea. As of 2020, only 124 out of the total of 226 basic local governments nationwide have established and operate one mental rehabilitation facility or more, and they are mostly concentrated in the Seoul Metropolitan area. Accordingly, the NHRCK advised that the Minister of Health and Welfare expand community-based mental rehabilitation facilities nationwide in July 2022[endnoteRef:91], but the recommendation has yet to be actively implemented due to a budget shortage. However, the Ministry of Health and Welfare announced in December 2023 that it will establish a standard for the minimum number of mental rehabilitation facilities per city, county, and district, and review the mandated establishment of at least one facility per city, county, and district, based on the “Mental Health Policy Innovation Plan.” [90:  As of 2019, the average hospitalization period for patients with mental and behavioral disorders in Korea stands at 176.3 days, the longest among the OECD countries who have disclosed the average period of hospitalization. The gap is significant, compared to 25.6 days in Austria, 21.5 days in Canada, 23.2 days in France, and 13.7 days in Italy. (Outcome Report on the Current Status of National Mental Health, the Ministry of Health and Welfare and the National Center for Mental Health, 2021).]  [91:  NHRCK, a policy recommendation for improving the operation of mental rehabilitation institutions to promote human rights and social integration of the mentally disabled (July 2022).] 


103. (Proposed recommendation) The State party should implement a plan to expand mental rehabilitation facilities nationwide in accordance with the “Mental Health Policy Innovation Plan” and provide information on implementation status, with the aim to minimize the hospitalization of mentally-ill patients and allow them to receive treatment and recover within their local communities where possible. 

[bookmark: _Toc168906330]Issue 26. Threat of Terrorism 

104. The 6th periodic report of the Republic of Korea lacks information on the “number of the convicted under the law introduced to prevent terrorism” requested by the CAT, as Table 37 only provides an example and fails to reflect the overall situation.

105. In the 6th periodic report of the Republic of Korea, the Government emphasizes its operation of the counter-terrorism human rights protection officer system in accordance with Article 7 of the Act on Counter-terrorism for the Protection of Citizens and Public Security (hereinafter referred to as the “Counter-terrorism Act”). However, according to the said Act, a counter-terrorism human rights protection officer is commissioned by the Chairperson of the National Counterterrorism Committee (Prime Minister) without any specific appointment process and mandated to report the occurrence of human rights violations in the course of counter-terrorism activities to the Chairperson of the National Counterterrorism Committee, then advised the head of the relevant agency to rectify the violations. As such, it is difficult to deem that the independence of his/her duties is guaranteed.[endnoteRef:92] [92:  NHRCK, an opinion on the Enforcement Decree Bill of the Act on Counter-terrorism for the Protection of Citizens and Public Security (April 2016).] 


106. (Proposed recommendation) The State party should take measures to ensure the independence of a counter-terrorism human rights protection officer’s duties, in accordance with Article 7 of the said Act.

[bookmark: _Toc168906331]Issue 27. COVID-19

107. During the initial spread of COVID-19 in February 2020, a mass infection occurred at a mental health institution, resulting in the first death from COVID-19 and the first cohort quarantine in the Republic of Korea. Afterwards, cohort quarantines were implemented in several mental health institutions and nursing homes for the elderly. The NHRCK recommended the improvement of the facility environment of mental health institutions in September 2020, determining that the overcrowded ward environment of mental health institutions was highly vulnerable to COVID-19 and that mentally-ill patients’ right to treatment was not properly guaranteed.[endnoteRef:93] [93:  NHRCK, an opinion on the improvement of mental health ward environment (September 2020).] 


108. Around December 2020, a mass infection occurred at a correctional facility, resulting in one death. As a result of an investigation on a complaint concerning the mass infection event, the NHRCK identified that the correctional facility had failed to follow quarantine rules by having close contacts wait in one location for four hours amid the COVID-19 mass infection, and neglected to provide due care and take emergency measures for high-risk patients, therefore resulting in an inmate’s death. Accordingly, it made recommendations to improve the medical management system for inmates confirmed with COVID-19 and requested legal aid for the deceased inmate.[endnoteRef:94] [94:  NHRCK, decisions on four cases including 20Complaint0914100, 20Complaint0915200, 21Complaint0037701, and 21Complaint0072200 (From December 2020 to May 2021).] 


109. In the 6th periodic report of the Republic of Korea, the Government stated that measures were taken to expand the floor space of mental health institution wards, reduce the number of ward beds, and increase the separation distance between beds to address COVID-19 mass infections in mental health institutions. However, these measures outlined by the Government are limited to preventive measures for group infections. The NHRCK conducted on-site investigations on 14 mental health institutions across the country in December 2021 as complaints concerning restrictions on visits to and walks by inpatients in mental health hospitals increased after the spread of COVID-19. It subsequently advised the Minister of Health and Welfare to establish a minimum standard on walks and exercise for inpatients in mental health institutions and to notify it to mental health institutions,[endnoteRef:95] but the recommendation has yet to be implemented. [95:  NHRCK, a policy recommendation for the promotion basic rights of patients admitted to mental health institutions during outbreaks of infectious diseases such as COVID-19 (June 2022).
] 


110. (Proposed recommendation) (1) Amid the spread of infectious diseases such as COVID-19, the State party should strengthen systematic response measures with the aim to prevent mass infections in detention and protective facilities, mental health institutions, and nursing homes for the elderly, and protect the human rights of those detained or admitted in such facilities. (2) Even during the spread of infectious diseases such as COVID-19, the State party must establish and implement a standard to ensure that activities such as walks and exercise are not excessively restricted for patients admitted to mental health institutions.
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