251 BANK STREET, 5th FLOOR

Ottawa, ON K2P 1X3

613-789-0096 (1-800-810-1076)
www.cwp-csp.ca

[image: image1.jpg]% CANADA WITHOUT POVERTY
CANADA SANS PAUVRETE



Submission to the Committee on the Rights of Persons with Disabilities
For the 17th Session of the Committee on the Rights of Persons with Disabilities
(20 Mar 2017 – 12 Apr 2017)
Submission Raising Issues Related to Maximum Available Resources, Domestic Implementation and Effective Legal Remedies of Economic, Social, and Cultural Rights under Article 28 of the Convention
Submitted by Canada Without Poverty

27 February 2017
1I.
INTRODUCTION


2II.
THE INTERSECTION OF POVERTY AND DISABILITY IN CANADA


4III.
Maximum Available Resources to Satisfy Obligations under Article 28 of the Convention


5IV.
Lack of Access to Legal Remedies for Violations of ESC Rights and Failure to Implement ESC Rights for Persons with Disabilities


5a)
Access to Legal Remedies for Violations to Economic and Social Rights for Persons with Disabilities


7b)
Social Condition as an Enumerated Ground of Discrimination in the Canadian Human Rights Act


8c)
Ratification of the Optional Protocol of the Convention


8d)
Defunding and Closing Down of Important ESC Rights Accountability Programs for Persons with Disabilities: the National Council of Welfare




I. INTRODUCTION
Canada Without Poverty (CWP) submits this brief to the Committee on the Rights of Persons with Disabilities (the Committee) in preparation for the review of Canada under the Convention on the Rights of Persons with Disabilities (the Convention) for the 17th session of the Committee. 

Founded in 1971 and operating as a leading national anti-poverty organization, CWP has represented low-income populations in Canada for over 40 years. Many of CWP’s members are living in poverty and our Board of Directors is comprised of people with direct, personal experience of poverty, both past and present. As is common among many in Canada, many of our Board of Directors have lived experience of disability as well as poverty. CWP has sought to provide meaningful and effective representation of people living in poverty.  We promote a better understanding of the lived experience of poverty in Canada and work to address problems of stigmatization and discrimination against people living in poverty.  

CWP has a network comprised of over 9,000 supporters across the country including individuals living in poverty and organizations representing low-income individuals. With a pan-Canadian reach, CWP is often called upon by parliamentary committees, civil society, and the media to speak about poverty as it relates to various stages of the life-cycle and vulnerable demographic groups.  

Under our former name, the National Anti-Poverty Organization, CWP was the first NGO to undertake an oral presentation before the UN Committee on Economic, Social and Cultural Rights, in 1993.  CWP continues to promote the implementation of human rights as the fundamental basis for the eradication of poverty and acts as a central resource point on poverty and human rights in Canada.    

Further to this written report, CWP will be present on the 3rd and 4th of April 2017 at the 17th session of the Committee.  

II. THE INTERSECTION OF POVERTY AND DISABILITY IN CANADA 
Despite urging from various United Nations treaty body committees, governments in Canada have failed to implement economic and social rights to ensure an adequate standard of living for persons with disabilities.

1. Considering the significant wealth and resources of the State Party, a disproportionate number of people in Canada are living in poverty. 1 in 7 (4.9 million) people in Canada live in poverty, including 1.34 million children.
  Canada ranked 21st out of 27 OECD countries in terms of poverty levels in 2011.
 
2. As noted in concluding observations by the Committee on the Elimination of Discrimination Against Women (CEDAW), the Human Rights Committee, the Committee on Economic, Social, and Cultural Rights (CESCR) and the Committee on the Rights of the Child, persons with disabilities are disproportionately marginalized by poverty, hunger and homelessness in Canada.
 
3. 25% of people living in low-income households are people with disabilities.
 These statistics are significantly higher when accounting solely for those with disabilities who are working-age adults (15-64). Working-age people with disabilities are approximately twice as likely to live in poverty than others without disabilities.
 The prevalence of poverty among those with specific disabilities is particularly noticeable among some groups. For example, half of adults with vision loss report a gross annual income of less than $20,000.

4. Persons with disabilities who are also members of other marginalized groups experience even higher levels of poverty. For example, women with disabilities disproportionately experience poverty.
 According to DAWN Canada, a woman with a disability lives with an average income of $8,360 while a man with a disability has an average income of $19,250. Women with disabilities are also more affected by cuts to social spending than both women without disabilities or men with disabilities. Women with disabilities are three times more likely to rely on government programs than men.
 
5. Access to adequate and nutritious food is a barrier to rights guaranteed under article 28 of the Convention. This is particularly problematic in those provinces that have cut back on their special diet allowances in the context of social assistance benefits for persons with disabilities For example, in Ontario, 36% of households receiving help from food banks are on disability-related income supports.
 

6. As explained in further detail in submissions by the Social Rights Advocacy Centre, ARCH, and the Wellesley Institute, persons with disabilities are disproportionately represented among those experiencing homelessness or inadequate housing. In fact, estimates suggest that as many as 45% of the overall homeless population in Canada have physical or mental disabilities.
 
III. Maximum Available Resources to Satisfy Obligations under Article 28 of the Convention 
7. As noted in recent reviews of Canada under the CESCR and CEDAW, federal social spending is at its lowest level since 1949.
 Every year between 1950 and 2007, federal government expenditures exceeded 15% of GDP.
  Federal program spending for 2017 is at 14.6% of GDP.
 If Canada were to inch towards a similar percentage of GDP in government spending as nine years ago, even by a single percentage point (15.6%), this would make available $21.6 billion to invest in Canada’s international human rights obligations to ensure the rights guaranteed under article 28. For example, with the additional $21.6 billion, Canada could invest in: on-reserve housing ($1 billion), on-reserve drinking water ($0.5 billion), on-reserve schools ($2 billion), improvements to health care ($5 billion), national pharmacare ($4 billion), improvements to homecare ($3 billion), a national housing and homelessness strategy ($3 billion), a national poverty strategy ($2.6 billion) and a violence against women strategy ($0.5 billion). 
8. According to the Canadian Centre for Policy Alternatives, in Canada’s overall tax system, the top 1% pays a lower share of their income in tax than the poorest 10%.
 Areas of taxation which benefit the wealthy are taxed at lower rates. For example, capital gains are taxed at half the rate of employment income. Corporate tax rates in Canada are extremely low in comparison to most other countries; less than half of the rate applied in the U.S. and Australia for example. 

9. In comparison to subnational governments (i.e. provinces and territories), the federal government’s debt load is low. While subnational governments bear a significant obligation to address socio-economic disadvantage (they are limited by their ability to take on debt load. In order to meet international human rights law obligations, better cost-sharing arrangements must be made between the federal and subnational governments. 

10. Despite efforts by civil society organizations to ensure that budgetary and other government decisions are understood as mechanisms to ensure compliance with international human rights obligations, such as article 28, governments have failed to make this connection. Concretely, while CWP is encouraged by recent efforts by the federal government to establish both a National Housing Strategy and Canadian Poverty Reduction Strategy, these initiatives do not yet incorporate a rights-based approach and there appears to be resistance to do so. These two strategies could have significant bearing on the living conditions of persons with disabilities; it is important that they are consistent with and promote the rights in the CRPD.  As it stands, however, there is a real disconnect between Canada’s recognition of economic and social rights and the use of these rights to guide the development and implementation of domestic policies. 
RECOMMENDATIONS

WE RECOMMEND THAT THE STATE PARTY BE REQUIRED TO ENSURE THAT MAXIMUM AVAILABLE RESOURCES ARE DEDICATED TO HUMAN RIGHTS OBLIGATIONS FOR PERSONS WITH DISABILITIES UNDER ARTICLE 28 OF THE CONVENTION INCLUDING HALTING RETROGRESSIVE SPENDING PATTERNS, INCREASING EXPENDITURES AS A PERCENTAGE OF GDP AND REVIEWING CORPORATE TAXATION POLICIES.

WE RECOMMEND THAT THE STATE PARTY TAKE STEPS TO ENSURE THAT COST SHARING ARRANGEMENTS BETWEEN FEDERAL AND SUBNATIONAL GOVERNMENTS ARE SUFFICIENT TO FULFILL OBLIGATIONS UNDER ARTICLE 28. 

WE RECOMMEND THAT THE STATE PARTY URGENTLY RESPOND TO DISPROPORTIONATE LEVELS OF POVERTY EXPERIENCED BY PERSONS WITH DISABILITIES BY DEVELOPING A HUMAN RIGHTS BASED NATIONAL ANTI-POVERTY STRATEGY in collaboration with the provinces, territories, and Inuit Land ClAim Organizations, First Nations, and Métis governments, AND CIVIL SOCIETY ORGANIZATIONS. 

WE RECOMMEND THAT THE STATE PARTY ENSURE THAT CANADA’S national housing and homelessness strategy PROTECT THE RIGHTS OF PERSONS WITH DISABILITIES BY USING A RIGHTS BASED APPROACH and ensuring human rights outcomes. 
IV. Lack of Access to Legal Remedies for Violations of ESC Rights and Failure to Implement ESC Rights for Persons with Disabilities

While this is the first opportunity for Canada to be reviewed by the Committee since ratification of the Convention in 2010, Canada’s failure to implement article 28 rights has been a critical component of other reviews of Canada by United Nations treaty bodies. 

a) Access to Legal Remedies for Violations to Economic and Social Rights for Persons with Disabilities

11. People in Canada face increasing barriers to claiming economic and social rights. It is nearly impossible to ascertain by what means and mechanisms those who are marginalized can hold the government to account for article 28 type claims. 
12. Canadian courts and government lawyers continue to argue against the justiciability of economic and social rights such as those contained in article 28.  For example, in a recent Ontario Court of Appeal decision, Tanudjaja v. Attorney General of Canada
, the Attorneys General of Canada and Ontario argued that people living in poverty should be denied the ability to claim their right to housing (which does not appear in Canada’s Charter of Rights) in court, even when their claim is articulated as a violation of enumerated rights guaranteed by the Canadian Charter of Rights and Freedoms (Charter), like the right to life or to equality.  Effectively, the governments of Canada and Ontario argued and the court agreed that the Charter is intended to protect the rights of people as long as they do not seek to improve their socio-economic conditions.  
13. This resistance was addressed in the 2016 Concluding Observations of the CESCR which noted that Canada has failed to take adequate steps to ensure access to effective legal rights and domestic implementation of economic and social rights for persons with disabilities. Specifically, the CESCR commented that they were “concerned at the limited availability of legal remedies for victims in the event of a violation of Convention rights, which may disproportionately impact disadvantaged and marginalized groups and individuals, including homeless persons, indigenous peoples and persons with disabilities”(emphasis added). 
14. To address this concern, the CESCR recommended that Canada “implement its commitment to review its litigation strategies in order to foster the justiciability of economic, social and cultural rights. The State party should engage civil society and organizations of Indigenous peoples in that revision, with a view to broadening the interpretation of the Canadian Charter of Rights and Freedoms, notably sections 7, 12 and 15, to include economic social and cultural rights, and thus ensure the justiciability of Convention rights. The Committee also recommends that the State party improve human rights training programmes in order to ensure better knowledge, awareness and application of the Convention, in particular among the judiciary and law enforcement and public officials”.

15. Without access to remedies for violations of economic and social rights, individuals are often left with nowhere to turn when they are denied rights such as access to adequate housing or social security benefits. For example, far too often, Canada Without Poverty staff and board members are approached by individuals who have fallen short of excessively high standards for subnational social assistance disability benefits which are considered programs of “last resort”. Many of these applications for social assistance benefits are denied. For example, in 2014 in Ontario, of the 42,700 applications for Ontario Disability Support Program benefits, only half were granted access to the program.
 Benefits under disability programs are significantly higher than general welfare programs, with benefits under Ontario Works set at $681 for a single person in comparison to $1,110 for ODSP.
 After facing a dehumanizing, long, and expensive appeals process for these benefits, if applicants continue to be denied access to the program, they have no legal recourse to otherwise exercise their economic and social rights. 
16. For more information regarding the gap in implementation of human rights in Canada, please see the attached letter signed by over 50 organizations (See Appendix).  

RECOMMENDATION

WE RECOMMEND THAT THE STATE PARTY launch a process of law reform to establish a formal mechanism for transparent, effective and accountable implementation of Canada’s international human rights obligations.  An International Human Rights Implementation Act should be developed through a process of extensive consultation with provincial and territorial governments, Indigenous peoples and organizations and civil society groups.

b) Social Condition as an Enumerated Ground of Discrimination in the Canadian Human Rights Act
17. Canada does not recognize discrimination on the basis of social condition (e.g. socio-economic disadvantage) in federal human rights legislation. This provides a major obstacle for people with disabilities living in poverty to assert rights protected by article 28. Social condition is recognized as a ground of discrimination in provincial and territorial human rights legislation, though it narrowly adheres to discrimination in the housing sector and does not extend to employment or services
 

In 2016, Member of Parliament Brigitte Sansoucy tabled a Private Member’s Bill entitled Poverty Reduction Act
, which would have added social condition as a ground of discrimination in the Canadian Human Rights Act. Despite recommendations from other UN committees to include social condition in the Canadian Human Rights Act, the bill was defeated in the House of Commons by the government and the official opposition party. In light of the ongoing discrimination and stigma experienced by people with disabilities because of their poverty, this is a gross omission from our human rights protections. 

RECOMMENDATION 

WE RECOMMEND THAT CANADA AMEND THE CANADIAN HUMAN RIGHTS ACT TO ENSURE PROTECTIONS FOR PERSONS WITH DISABILITIES WHO EXPERIENCE DISCRIMINATION BASED ON SOCIO-ECONOMIC STATUS, WITH A VIEW TO ENSURING COMPLIANCE WITH ARTICLE 28. 

c) Ratification of the Optional Protocol of the Convention
18. In December 2016, the government of Canada announced that they are beginning consultations on Canada’s accession to the Optional Protocol to the Convention. We are encouraged as this could be the first step to establishing a critical mechanism by which individuals with disabilities can exercise their economic and social rights as guaranteed by article 28.
 
RECOMMENDATION 
WE RECOMMEND THAT THE cOMMITTEE COMMEND THE GOVERNMENT ON THEIR RECENT commitment TO RATIFY THE OPTIONAL PROTOCOL AS A CRITICAL rights claiming mechanism to fulfill obligations under article 28.  

d) Defunding and Closing Down of Important ESC Rights Accountability Programs for Persons with Disabilities: the National Council of Welfare

19. Since 1962, the National Council of Welfare (NCW) had held up a mirror to the nation, highlighting the reality of poverty and warning policy-makers of the consequences of neglecting those in need.  The NCW was a government-created, arm’s length agency specifically mandated to report to the appropriate minister and was unique in its research collection and reporting, providing accurate pan-Canadian data that was used by various organizations. The NCW also had the statutory authority to create opportunities for the poor to participate in the national decision-making process.
  The elimination of the NCW essentially ended national reporting and monitoring on the depth and breadth of poverty in Canada. 

20. Such substantive reporting on social wellbeing is necessary in order to not only identify the cross-Canada trends and emerging issues, but also to help map out regional needs and develop targeted solutions for marginalized groups, including those living with disabilities. Civil society organizations who are privately funded have taken up the gap left by the National Council of Welfare. These civil society organizations are not funded by the government nor are they given the same role in reporting to people in power. 

RECOMMENDATION 

WE RECOMMEND THAT THE STATE PARTY REINSTATE THE NCW OR A SIMILARLY SITUATED ENTITY, TO ENSURE THAT POVERTY, SOCIAL ASSISTANCE RATES AND OTHER SOCIAL AND ECONOMIC DISADVANTAGES ARE ADEQUATELY MONITORED FOR PERSONS WITH DISABILITIES. 
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