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Executive Summary
Who we are

European Network Against Racism (ENAR) Ireland is a national network of organisations working collectively to highlight and address racism.  ENAR Ireland is the Irish National Coordination for the European Network Against Racism, an EU wide network of over 700 organisations which was established in 2000.  
1
Current Situation in Ireland
Racism persists in Irish society.  Racism is on the increase across Europe and Ireland is no exception.  This fact is highlighted by recent research by both European Network Against Racism (ENAR) and the EU Fundamental Rights Agency (FRA). FRA research (2009) identified Ireland as among the worst six countries in relation to the level of discrimination, with 73% of those surveyed from Sub-Saharan Africa stating that they had experienced racism in Ireland.  25% of those from Central and Eastern Europe also reported experiencing racism
.  46% of respondents to a Teachers’ Union of Ireland survey in 2010 indicated that they were aware of racist incidents in school in the previous month. This compared with 25% for the same period in 2009.  
Ireland which had a booming economy and growing diversity at the time of the last CERD Hearing, is now in the midst of recession.  At this time, we are at a critical juncture and the anti-racism agenda requires strong political leadership and support by State institutions.  Racism is on the increase in Ireland, reflected both in terms of number and severity of racist incidents
. There is also apparent increased tolerance of racism.  At a time when the risk factors for racism are clear including recession and the rise of extremism across Europe, Ireland finds that its capacity to address racism has seriously diminished since the December 2008 and subsequent budget cuts which have affected the equality sector and institutions disproportionately.  The December 2008 budget saw the closure of the National Consultative Committee on Racism and Interculturalism (NCCRI), a 43% cut to the budget of the Equality Authority (equality body) and 24% cuts to the Irish Human Rights Commission. There have been similar cuts to and restructuring of supports to NGOs which play a vital role in combating racism and supporting ethnic minorities. 
2
Progress since last CERD Hearing 
It is with regret and deep concern that ENAR Ireland must report that many of the positive aspects identified by the CERD in their Concluding Observations in 2006 have not developed, have been significantly cut or have disappeared.  For example, the National Action Plan Against Racism (para 3) ceased at the end of 2008.  The Equality Authority and Irish Human Rights Commission have experienced serious budget gets and the National Consultative Committee on Racism and Interculturalism has been closed (para 4).  We continue to have equality legislation though it has not been amended to address exemptions and other limitations in scope, e.g. some Government functions including controlling duties. There is concern that the cuts to the Equality Authority put the institution under considerable strain in their efforts to ensure access to the legislation and institutions by those experiencing racism as well as in carrying out their proactive work to prevent racism (para 5).  
The inclusion of a question on ethnicity remains in the Census; its inclusion was an important first step but it is time to review the question itself to see how it might better represent the ethnic diversity of the population.  We also await the time when the Traveller question in the Census will be recognised as a question on ethnicity (should Travellers finally have their ethnic identity recognised by the Irish Government). There is ongoing need for review and improvement of data collection so we can monitor racism and progress (para 8).  There is room for improvement on awareness raising on the competence of the Committee to receive individual complaints (para 7).  There is much scope for improved implementation of the National Traveller Accommodation Strategy, a situation that continues to be deplorable in many areas (para 8).  While the Traveller Health Study is welcomed, the findings of the study reveal shocking information on the status of Traveller health (para 8).  

Of the 16 concerns and recommendations made by the Committee in their Concluding Observations (para 9 to 15), our assessment is that the majority of these concerns continue to be valid (see key issues below).  While there was some indication of imminent progress in the two years following the CERD Hearing, we have witnessed a significant step back in the past two years and some important work progressed or explored (e.g. proposed immigration legislation) has since stood still.  
On the ground, there is a real sense of a perception by Government and other stakeholders that equality and anti-racism are seen as a luxury in a time of economic recession. We have seen disproportionate cuts to equality sector institutions and organisations at a time when the challenges of inequality and racism are coming more to the fore.   We argue that not only is anti-racism and equality key to economic recovery but ignoring racism at this time has the potential to create social conflict and harm from which it will take decades to recover.  

We urge the Committee to stress with the Irish Government the seriousness of the issue, particularly at this time, and to recommend that this issue be addressed as a priority.  

3
Key Issues 
Some of the key outstanding and emerging issues identified by ENAR Ireland include: 

· The ethnic identity of Travellers is still not recognised by the Irish Government (CERD arts 1 and 5). 

· Continuing limitations in the legislation with regard to recognising the racist motive as an aggravated circumstance, resulting in longer sentences (art. 2). 

· Ineffectiveness of Incitement to Hatred legislation (art. 4). 
· In the area of policing, there is evidence of ethnic profiling and little evidence of serious measures to protect people against ethnic or racial profiling.  There is some anti-racism work carried out within the police force (An Garda Síochána) but the relevant Office, the Garda Racial and Intercultural Office, is under-resourced. Furthermore, certain controlling duties and other functions carried out by the police, are not covered by the Equality Legislation (art. 5a).  

· The right to education is limited for many groups including asylum seekers, undocumented workers.  Others do not enjoy their right to access and full participation in education as a result of continuing direct and indirect discrimination e.g. Travellers and religious minorities.  The denominational nature of much of the Irish formal education provision persists. Quality employment is an issue for ethnic minorities and there are specific issues for migrant workers who often work in precarious conditions or are under employed and asylum seekers who do not have the right to work (art 5).  
· Health is a significant concern. The all island Traveller Health Study reveals prevailing poor health status for Traveller including shorter life expectancy and higher infant mortality rates.  Asylum seekers are another group experiencing particular health issues.  Mental health issues are prominent in the asylum seeking population, some of which are arguably as a direct result of the implementation of the dispersal and direct provision policy (art 5).  

· Women seeking asylum are susceptible to sexual harassment; the living conditions exaserbate the situation.  There is limited access to appropriate services for Traveller women experiencing violence.  Female migrant workers are disproportionately represented in the less regulated sectors, e.g. in the private home and agri-food sector and therefore more open to exploitation (art 5 and 6).  
· Children from minority ethnic backgrounds, many of whom are Irish citizens and born in Ireland, have particular needs that need to be accommodated (art 5).  Vulnerable groups of children experience serious need and there is evidence of malnutrition in children seeking asylum and living in accommodation centres.  
· Insufficient protection for vulnerable groups including asylum seekers (art 3 & 5), undocumented persons and people who have been trafficked (art. 5). 
· Need for real action to be take that reflects the gendered nature of racism and other intersecting forms of discrimination (art. 5). 
· The cessation of the Independent Racist Incident Monitoring System with the closure of NCCRI.  NGOs have responded to this need and ENAR Ireland is actively supporting the independent monitoring of racist incidents through a collective approach, as a pilot project. However, the cessation of the NCCRI system has resulted in a complete data gap for 2009 and limited data for 2010. For success and real outcomes, independent monitoring needs to be recognised and supported by Government (art 6). 
· Seriously diminished capacity (policy and infrastructure) to respond to and prevent racism since 2008 and subsequent budget cuts which have been disproportionate (art. 6). 

4
Key Recommendations to the Irish State to improve compliance with CERD
CERD Article 1 - 

· Recognise Traveller Ethnicity
· Ratify the International Convention on Migrant Workers and their Families. 

Article 2 - 

· Bring in the necessary measures to ensure racist motivation is treated as an aggravating circumstance and in practice, results in increased sentencing.  

Article 3 – 

· Ensure a proper regulation of accommodation centres for asylum seekers including the introduction of an independent appeals mechanism.  

Article 4 - 

· Strengthen the Incitement to Hatred legislation. 
· Ensure that the scope of the Incitement to Hatred legislation is sufficient to address racism on the internet and that it is explicit that the legislation applies to the internet. 

· Withdraw the declaration made on Article 4 of the CERD. 
Article 5 - 

· Ensure protection against ethnic profiling by police (including immigration officers) with clear appeal process and redress options.  
· Carry out impact assessments on all relevant legislation and procedures to ensure it does not encourage racism or lead to racial/ethnic profiling.  

· Expand the scope of the Equality legislation to include all functions of Government, including controlling duties carried out by members of the police force. 
· Put in place fair and humane standards for the treatment of asylum seekers including with regard to time taken to recognise refugee status; accommodation arrangements and payments (dispersal and direct provision); detention of ‘failed asylum seekers’; right to work and education.  

· The right to health is a basic right and access to healthcare cannot be limited on the basis of identity or legal status, directly or indirectly.  

· Ensure a gender dimension is reflected in all measures to address racism and achieve equality and social inclusion.

· Ensure that people who experience racism including Travellers, asylum seekers and undocumented migrants are included in all anti-racism and social inclusion measures.  

· Support measures to increase the political participation of ethnic minorities including Travellers (with a focus also on political participation of women from ethnic minorities).  

Article 6 - 

· Acknowledge the need for and support of independent monitoring of racist incidents, and the role of NGOs this endeavour. 

· Restore budgets to address the disproportionate cuts to the Equality Authority and Irish Human Rights Commission and consult relevant stakeholders including NGOs on how to support anti-racism work including the work previously carried out by NCCRI.  
ENAR Ireland
 Submission to the

Committee on the Elimination on all Forms of Racial Discrimination
1
Introduction

ENAR Ireland is pleased to have the opportunity of presenting this submission to the Committee on the Elimination of all Forms of Racial Discrimination.  
The submission commences with a brief introduction to the organisation and draws a picture of the current situation in Ireland.  It then proceeds to offer a short update on progress since the last CERD hearing, with reference in particular to the positive aspects, concerns and recommendations identified by the Committee in its Concluding Observations.  It goes on to examine issues and make recommendations under key articles of the Convention on the Elimination on all Forms of Racial Discrimination (hereinafter referred to as the Convention), that are particularly relevant in the Irish context today.  
A broad overview of issues is presented.  We provide some further analysis and more in-depth commentary on priority issues for the organisation at present, namely racist violence and crime and effective legislation to deal with it including in the area of incitement to hatred; independent monitoring of racist incidents; and racial and ethnic profiling which is emerging as a concern for NGOs and on which a proactive response by CERD would be very helpful in advising the Irish Government so that the State can protect ethnic minorities more meaningfully and avoid some of the pitfalls into which other countries have fallen.  

2
Who we are

European Network Against Racism (ENAR) Ireland is a national network of organisations working collectively to highlight and address racism.  ENAR Ireland is the Irish National Coordination, an EU wide network of over 700 organisations.  The Network celebrated its tenth anniversary in 2010.  
Since the abolition of the National Consultative Committee on Racism and Interculturalism (NCCRI) in December 2008
, the relevance of ENAR Ireland in the Irish context has come more to the fore as we have worked to minimise the impact of the closure of the organisation and ensure racism stays on the political and social agenda.  ENAR Ireland creates the space for collective debate and action by NGOs and our committed and growing membership has worked tirelessly to keep anti-racism on the agenda.  We are involved in core pieces of work including the independent monitoring of racist incidents and the coordination of public awareness campaigns such as UN International Day Against Racism celebrated on the 21 March every year. 
Key ENAR Ireland priorities at the national level currently are keeping anti-racism on the agenda through ensuring a sustainable network of anti-racist and concerned NGOs; developing and implementing a standard framework for the monitoring of racist incidents; advocating for a strong legislative framework on racist violence and crime.  We also participate in a number of EU fora and conduct research on an annual basis to feed into Annual Shadow Reports on Racism in Europe for European Network Against Racism.  
3
Current Situation
Racism persists in Irish society.  Racism is on the increase across Europe and Ireland is no exception.  This fact is highlighted by recent research by both European Network Against Racism (ENAR) and the EU Fundamental Rights Agency (FRA). FRA research (2009) identified Ireland as among the worst six countries in relation to the level of discrimination, with 73% of those surveyed from Sub-Saharan Africa stating that they had experienced racism in Ireland.  25% of those from Central and Eastern Europe also reported experiencing racism
.  A Teachers’ Union of Ireland survey in 2010 showed that 46% of teachers reported that a racist incident had occurred in their school compared with 25% for the same period in 2009.  

Ireland which had a booming economy and growing diversity at the time of the last CERD Hearing, is now in the midst of recession.  At this time, we are at a critical juncture and the anti-racism agenda requires strong political leadership and support by State institutions.  Racism is on the increase in Ireland, reflected both in terms of number and severity of racist incidents
. There is also apparent increased tolerance of racism.  At a time when the risk factors for racism are clear including recession and the rise of extremism across Europe, Ireland finds that its capacity to address racism has seriously diminished since the December 2008 and subsequent budget cuts saw the closure of the National Consultative Committee on Racism and Interculturalism (NCCRI), cuts to the Irish Human Rights Commission and Equality Body. There have been similar cuts to and restructuring of supports to NGOs which play a vital role in combating racism and supporting ethnic minorities. 
4
Progress since last CERD Hearing 
It is with regret and deep concern that ENAR Ireland must report that many of the positive aspects identified by the CERD in their Concluding Observations in 2006 have not developed, have been significantly cut or have disappeared.  For example, the National Action Plan Against Racism (para 3) ceased at the end of 2008.  The Equality Authority and Irish Human Rights Commission have experienced serious budget gets and the National Consultative Committee on Racism and Interculturalism has been closed (para 4).  We continue to have equality legislation though it has not been amended to address exemptions and other limitations in scope, e.g. around controlling duties. There is concern that the cuts to the Equality Authority put the institution under considerable strain in their efforts to ensure access to the legislation and institutions by those experiencing racism as well as in carrying out their proactive work to prevent racism (para 5).  

The inclusion of a question on ethnicity remains in the Census; it was an important first step but it is time to review the question itself to see how it might better represent the ethnic diversity of the population.  We also await the time when the Traveller question in the Census will be recognised as a question on ethnicity (should Travellers finally have their ethnic identity recognised by the Irish Government). There is ongoing need for review and improvement of data collection so we can monitor racism and progress (para 8).  There is room for improvement on awareness raising on the competence of the Committee to receive individual complaints (para 7).  There is much scope for improved implementation of the National Traveller Accommodation Strategy, a situation that continues to be deplorable in many areas (para 8).  While the Traveller Health Study is welcomed, the findings of the study reveal shocking information on the state of Traveller health (para 8).  

A number of important initiatives have been been developed by Government, arising largely out of the National Action Plan Against Racism 2005-2008.  These include the Intercultural Health Strategy.  The Intercultural Education Strategy was launched in 2010; however, it is acknowledged that there are few resources available and this hinders the opportunities for effective or comprehensive implementation.  Under the National Action Plan, some local authorities developed local anti-racism and diversity plans (ARDs) or integration plans.  However, the development and implementation of Plans across the country has been somewhat inconsistent and ethnic minority inclusion continues to depend on where a person lives.  Officials may argue that aspects of the National Action Plan continue, as a result of such strategies.  However, only a few of the objectives of the Plan were met.  The timeframe of three years was too short.  Furthermore, the cessation of the Plan has meant the loss of a joint-up thinking and holistic approach to racism.  

Of the 16 concerns and recommendations made by the Committee in their Concluding Observations (para 9 to 15), our assessment is that the majority of these concerns continue to be valid (see key issues below).  While there was some indication of imminent progress in the two years following the CERD Hearing, we have witnessed a significant step back in the past two years and some important work progressed or explored (e.g. proposed immigration legislation) has since stood still.  

On the ground, there is a real sense of a perception by Government and other stakeholders that equality and anti-racism are seen as a luxury in a time of economic recession. We have seen disproportionate cuts to equality sector institutions and organisations at a time when the challenges of inequality are coming more to the fore.   We argue that not only is anti-racism and equality key to economic recovery but ignoring racism and inequality at this time has the potential to create social conflict and harm from which it will take decades to recover.  

We urge the Committee to stress with the Irish Government the seriousness of the issue, particularly at this time, and to recommend that this issue be addressed as a priority.  

5
Key Issues and recommendations
In this section, ENAR Ireland identifies key issues and recommendations, as they relate to individual articles  of the Convention.  
Article 1 – Convention Application
Key Issues include: 
· The ethnic identity of Travellers is still not recognised by the Irish Government (CERD arts 1 and 5). 

Self-identification is a key principle in international law and should be the primary determining factor in the recognition of a group’s ethnic identity.  

Engagement with the Traveller community on recognition of ethnic identity was recommended by the CERD in its last Concluding Observations.  In the third and fourth report, the Irish Government continues to hold that in their view, “Travellers do not constitute a distinct group from the population as a whole in terms of race, colour, descent or ethnic origin”.  The State has failed to engage in serious dialogue with Travellers in a meaningful way toward the recognition of ethnic status of Travellers in Irish law.  This is despite recommendations from expert bodies including the Equality Authority and Irish Human Rights Commission.  This lack of recognition has serious implications for Travellers with regard to Government policy and their participation with it.  

	Recommendation

· Recognise Traveller Ethnicity

· Ratify the International Convention on Migrant Workers and their Families 


Article 2 - State Parties and measures to eliminate all forms of racial discrimination
Key Issues include: 
· Continuing limitations in the legislation with regard to recognising the racist motive as an aggravated circumstance resulting in longer sentences (art. 2). 

Current situation- focus on racist crime
Data relating to racist violence and crime could previously be gathered from two sources: the Central Statistics Office which collates information gathered by the Gardai Pulse computer system, and the NCCRI ‘racist incidents’ system (which ceased in 2008). NGOs have identified the negative impact of the lack of an independent monitoring system and have responded to this need but there is a data gap for 2009 and into 2010 (see section on article 6 below). 

In December 2010 the FRA released an EU-wide survey on discrimination against minorities.  The report found that discrimination against Sub-Saharan Africans in Ireland was among some of the highest levels of discrimination against minorities in Member States.  Some 26% of respondents considered they were victims of ‘racially motivated’ assault, threat or serious harassment in the last 12 months.

No. of complaints alleging discrimination on the grounds of race and/or religion (as of 30th June 2010)
 
	Year


	2007
	2008
	2009
	2010

	Complaints


	39
	22
	25
	14


Yearly Reported Racially Motivated Incidents 2003 - 2009 (19/02/2010)
 

	Year


	2003
	2004
	2005
	2006
	2007
	2008
	2009

	Count


	64
	68
	100
	173
	214
	172
	126


The incidence of recorded racist crime fell by 21% to 180 incidents in 2008. While this would appear to indicate decreasing levels of racism, in reality NGOs have received reports of difficulties experienced in reporting incidents of racism to the Gardaí. In practice, the majority of racist incidents fall into the category of verbal harassment, which is difficult to verify. In addition, many migrants are reluctant to report racist incidents to Gardaí who also act as immigration officers. Some members of ethnic minority groups do not realise that racism may be an offence.  A few report that the incident is not recorded as a racist incident by individual police.  
Further information and analysis
Racism needs to be explicitly recognised as a crime and Ireland requires the legislation and infrastructure to deal with it effectively. The challenge is to develop the legislative framework to effectively deal with issues experienced on the ground as there is a clear gap between needs expressed by NGOs and those experiencing racism and the measures thatare in place to deal with them.

ENAR Ireland held a seminar in June 2010 on Racist Crime: Issues, Opportunities and the EU  Framework Decision on Racism and Xenophobia. The Framework Decision is an attempt at an EU level to ensure some standard of competence in all Member States to address racism through criminal law.  The seminar highlighted the obligation on the State to transpose the EU Framework Decision and resulting opportunities. It provided the space for NGOs, officials and other relevant stakeholders including legal experts, to discuss and debate issues related to racist and xenophobic crime. It identified relevant issues at the national level with regard to racist crime as well as difficulties and limitations in the existing legal framework.

There were diverse views on Ireland’s current capacity to deal with racism through criminal law and on how best to do this. Different opinions were evident on the extent to which Ireland complies with or is ready to transpose the EU Framework Decision on combating racism and xenophobia.

The seminar highlighted limitations of existing and emerging legislation. It identified issues in relation to the application of racially aggravated sentencing where discretionary powers exist. There are issues that the Framework Decision and incitement to hatred legislation might address but there are other issues also. However, we need to ensure that while the instruments are limited, that they are implemented as well as possible.

There was a clear distinction between the official position from Government on the one hand which held that Ireland for the most part, is in a good position with adequate legislation including the Incitement to Hatred Act1 and NGOs and other stakeholders who held that there is significant work to be done to bring Ireland to the point where we have adequate legislation that is effectively implemented. There appeared to be some agreement with regard to use of the legislative measures and that while some measures are available - e.g. scope for the judiciary to include racism as a motivating factor in sentencing - they are not sought or implemented.

Key messages

· Racism must be dealt with more effectively, through criminal law.

· The law needs to focus on impact rather than intent or thought.

· There needs to be greater consideration on how to incorporate aggravated offences and to make aggravated sentencing more effective.

· Criminal Law must be seen as a deterrent and penalties need to reflect this.

· Infrastructure supporting the legislation needs to be enhanced and strengthened.

· The role of the judiciary and An Garda Siochána is critical to ensuring implementation and effectiveness. The legislation will not be effective if the judiciary does not apply measures afforded or if the police do not adequately record racist incidents.

· There needs to be greater awareness of the relevant legislation including by those responsible for its implementation and also by both victims and potential perpetrators of racist crime.

· Racist Incidents Reporting and Monitoring is critical both to addressing racism and developing responses in order to prevent racist crime.

· Reporting is dependent on awareness, access to information, trust and belief in effectiveness of the legislation among other factors.

· An independent system for the monitoring of racist incidents – such as that developed by ENAR Ireland – plays an important role in ensuring we get a full picture of the extent and nature of racism as it manifests in Ireland today.

Recommended Responses

· Greater consideration needs to be given to options for the inclusion of racially motivated offences and effective application of racially aggravated sentencing.

· Strengthen our capacity to prevent and address hate speech including through strengthening incitement to hatred legislation.

· There needs to be a shift in focus from intent to impact – and this needs to be reflected in legislation and at sentencing.

· A holistic approach to the implementation of the law, with all stakeholders – including the police and the judiciary – playing their role to the full is essential.

· Greater recognition of the role of a range of stakeholders including civil society organisations and those experiencing racism, can help address the gap between the need on the ground and the legal options currently available. Effective communication between relevant government departments and statutory bodies with civil society organisations is vital to developing responses to racism including through criminal law.
	Recommendation

· Bring in the necessary measures to ensure that a racist motive is treated as an aggravating circumstance and in practice, results in increased sentencing.  


Article 3 –  Condemnation of racial segregation and apartheid
Key Issues include: 
· The policy of dispersal and direct provision, whereby asylum seekers are accommodated in centres across the country, often in isolated places, has resulted in social segregation.  This policy has the direct impact of inhibiting social integration and participation of asylum seekers in the wider community.  Food and board is provided to asylum seekers and they receive a very small welfare payment.  This payment at 19.10 Euro per adult and 9.60 Euro per child has not increased since its introduction in 2001, despite inflation and increases in other social welfare payments and wages.  
	Recommendation

· Ensure a proper regulation of accommodation centres for asylum seekers including an independent appeals mechanism.  
· Increase payments to asylum seekers.  


Article 4 – propaganda and incitement to hatred
Key Issues include: 
· The Incitement to Hatred legislation, Prohibition of Incitement to Hatred Act 1989 has been demonstrated time and time again to be ineffective (art. 4). 

· The reality and potential of the internet including social networking sites as a medium to incite hatred in phenomenal.  One incident reported to ENAR Ireland involved a Facebook page encouraging hatred against Travellers, in a violent manner. The webpage was entitled, “Setting Aside Monday Afternoons to Hunt Kn*****s” Facebook Page. The page existed from January to May 2010, over which time it gained 8,306 members.  The content of the page named specific towns and days to attend to kill Travellers 

Further information and analysis
:
Overview of the Prohibition of Incitement to Hatred Act 1989 

The Prohibition of Incitement to Hatred Act entered into force in December 1989.  According to s.2(1), “it shall be an offence for a person to publish/distribute/display written material in any place other than a private residence (or inside a private residence but seen by persons outside) if the written material is threatening, abusive or insulting and are intended or, having regard to all the circumstances, are likely to stir up hatred ". "“Hatred” means hatred against a group of persons in the State … on account of their race, colour, nationality, religion, ethnic or national origins, membership of the travelling community or sexual orientation”.  Specifically, offences under Act include: 

· S.2 publish/distribute/display …written material is threatening, abusive or insulting and are intended or, having regard to all the circumstances, are likely to stir up hatred against person on grounds race, colour, nationality, religion, ethnic or national origins, membership of the travelling community or sexual orientation;
· S.3 threatening, abusive or insulting visual images or sounds broadcast … if intended to stir up hatred or, having regard to all the circumstances, likely to stir up hatred;

 S.4 preparation or possession of threatening, abusive, insulting material intended or likely to stir up hatred. 

Key Criticisms of the Act to date

Key criticisms of the Act include:  

· The lack of convictions under the Act which disguises the full extent of racism in Ireland. Furthermore, judgments are not recorded; 

· It is impossible to define “threatening, abusive and insulting” and “hatred”; 

· “Incitement” is absent from body of Act and there is no definition of “stir up”; 

· Nor is there a definition of “offensive materials”; 

· “Likely stir up” – no need for intent;

· Intent can be difficult to prove and is dependent on the audience;

· It is unclear whether section 2.3 of the Act refers to the internet; 

· The requirement for consent of the Director of Public Prosecutions (DPP) adds an extra level of bureaucracy;

· Penalties
 are inadequate; 

· Genocide and war crimes denial is not included as an offence. 
Suggestions for Reform - A Literature Review

1 
Broaden the Scope of the Act
· Insert a section in the Act that specifically addresses the issue of racism on the internet (National Committee on Racism and Interculturalism (NCCRI) Report 2001);

· Include the offence of intentional publication through a computer system; however, Internet Service providers (ISPs) should only be liable if intent is proven (Daly 2007);

· Defences should be broader and more general than incapacity, ignorance and bona fides in order to protect free speech, e.g. fair comment on matters of public interest and protect political expression relating to religion and expression based on religious texts (Daly 2007);

· Broaden scope of the Act to include denial of genocide and war crimes etc. (Daly 2007). This is in line with the Framework Decision; 

· Include hatred against members of the group as well as the group itself (Daly 2007);

· Dispense with “threatening, abusive and insulting” and use just the broad phrase “incite to hate” in order to include more subtle forms of hate speech (Keogh 2000);

· Hatred is an extreme emotion; introduce a lower threshold of racial vilification or hostility (Keogh 2000). 
2 
Limit the Scope of the Act
· Narrow the focus of the Act in order to make it more effective, for example use the word “threatening” only as used in the new Racial and Religious Hatred Act 2006 in England -as opposed to “threatening, abusive or insulting” (Daly 2007);

· Protect against abuse of the Act by the DPP by making the offences less vague and broad (Daly 2007);

· Use public order and non-fatal offences act to deal with offence against person, use 1989 Act only for private communications. This will allow a sufficient nexus between expression and harm and will fulfill the requirement of the Additional Protocol (Art 4) (Daly 2007);

· Limit to the crime to intent to cause a breach of the peace – a public order offence – as this will protect free speech (Cowhey 2006). 

3 
Modify the Act 
· Modify the Act to improve its clarity (NCCRI 2001 and Daly 2007) 

4 
External Assistance to Act
· Introduce an intermediary body that will make the Act more accessible and understandable to the public (NCCRI Report 2001);

· Report judgments of the District Court and Circuit Court on the Act to add clarity to the law (Daly 2007);

· Include a Code of Practice for the prosecution (Daly 2007). 

Conclusions and Recommendations

In conclusion, there are a number of different reforms that need to come in as a result of the Framework Decision and we would certainly disagree with the position of the Department that this is something we already comply with under Irish law. A number of recommendations can also be made.  

The first thing is that the internet jurisdiction needs to be clarified. The EU Framework Decision states that if you committed the offence while physically in the jurisdiction that that should be enough to allow the person be prosecuted for the crime in that jurisdiction - where the site is hosted should not be relevant. We are increasingly finding hate speech on the internet as opposed to other media. On the Facebook page in question (see above), you could see where the people making the posts went to college, where they were from and where they socialised. These were Irish people, it was about Irish people, it was an Irish issue and an Irish crime and it should be dealt with in that way.

An intermediary body should be established. This was something that was raised by the NCCRI back in 2001. With the limited budgets of the State in mind this is the perfect point for the Garda Racial and Intercultural Office (GRIO) to step in. According to the Citizen Information website, the GRIO are bringing in a reporting mechanism whereby you can report crimes to them and they will liaise with your local Garda station. That kind of intermediary body is already in place and it would be cost effective.

With regard to the terms of the Act being defined, the judgments need to be reported. This does not need to be in any official way as with, for example, a High Court case. A body, possibly an existing body, could monitor District Court cases and could be informed any time the Director of Public Prosecutions (DPP) is taking a prosecution. We would then have more information on how these crimes are defined. This may also assist in improving and expanding upon the statutory definitions. 

Finally, there have been serious problems with the legislation which has been under review for more than a decade. We need to look at the original problems with it as well as examine it in the context of the Framework Decision. Now, more than ever, we need this issue to be addressed. 
	Recommendation
· Strengthen the Incitement to Hatred legislation. 

· Ensure that the scope of the Incitement to Hatred legislation is sufficient to address racism on the internet and that it is explicit that the legislation applies to the internet. 

· Withdraw the declaration made on Article 4 of the CERD. 


Article 5 – Prohibit and eliminate racial discrimination and guarantee rights in key areas
Key Issues include: 
· The area of policing is key to the protection of ethnic minorities against racism and it is of particular concern where police officers fail in this duty or actually perpetrate racism.  Some progress has been made with regard to monitoring the police force through the establishment of the Garda Ombudsman.  However, some functions remain outside of the remit of the equality legislation.  
There is emerging evidence of ethnic and racial profiling and little evidence of measures to protect people against ethnic or racial profiling.  There is some anti-racism work carried out within the police force (An Garda Síochána) but the relevant Office, the Garda Racial and Intercultural Office (GRIO is under-resourced. Furthermore, certain controlling duties and other functions carried out by the police, are not covered by the Equality Legislation.  
There is mounting concern by NGOs that police are practising racial and ethnic profiling.  There is little national data on the issue of ethnic or racial profiling; however, the EU Minorities and Discrimination Survey (EU MIDIS) in 2009 found high levels of police stops among many minority groups that were interviewed across Member States including some evidence in Ireland.  In response to the difficulty of proving ethnic profiling and the dearth of research on this issue, NGOs are undertaking their own exploratory research.  ENAR Ireland’s racist incident monitoring system implemented by NGOs, includes ‘policing and criminal justice’ as a category so that people can report incidents of ethnic profiling to an independent body.  This is a new initiative and it will take some time to assess the extent of the problem.  
Racial and ethnic profiling at borders is also an issue of international concern and Ireland is not exceptional. The border between the Republic of Ireland and Northern Ireland for example is a site of concern, that should be monitored.  Three reports have been submitted to us, indicating repeated identity checks at the border between the North and the South of Ireland with those stopped identified on the basis of what was perceived as ethnic profiling by the individuals and witness involved.  Anecdotal evidence suggests checks on ethnic minorities at the border including on buses and trains, is a common practice
.  
There is some evidence of ethnic and racial profiling on the streets.  The evidence available is sufficiently conclusive to show that the practice of ethnic profiling is a reality, at least by individual police officers including immigration officers.  The extent to which this practice may be supported at an institutional level cannot be determined, given the lack of research in this office.  It is noted that there is little research in this area, the work that does exist is an exploratory study but an important first step.  The onus is on the Police force and Department of Justice and Law Reform to ensure that such practices do not occur, through proactive measures and disciplinary procedures for police who do not comply.  
· The right to education is limited for many groups including asylum seekers, undocumented workers.  Others do not enjoy their right to access and full participation in education as a result of continuing direct and indirect discrimination e.g. Travellers and religious minorities.  The denominational nature of much of the Irish formal education provision persists. Quality employment is an issue for ethnic minorities and there are specific issues for migrant workers who often work in precarious conditions or are under employed and asylum seekers who do not have the right to work.  

· Health is a significant concern. The all island Traveller Health Study reveals prevailing poor health status for Traveller including shorter life expectancy and higher infant mortality rates.  Asylum seekers are another group experiencing particular health issues.  Mental health issues are prominent in the asylum seeking population, some of which are arguably as a direct result of the implementation of the dispersal and direct provision policy.  

· Women seeking asylum are susceptible to sexual harassment; the living conditions exaserbate the situation.  There is limited access to appropriate services for Traveller women experiencing violence.  Female migrant workers are disproportionately represented in the less regulated sectors, e.g. in the private home and agri-food sector and therefore more open to exploitation (art 5 and 6).  

· Children from minority ethnic backgrounds, many of whom are Irish citizens and born in Ireland, have particular needs that need to be accommodated (art 5). Education initiatives tend to focus on children who have recently migrated to Ireland and related needs, e.g. language provision. However, as migrant communities are more established and mindful of the intergenerational disadvantage experiences by Travellers, there needs to be a greater emphasis and resourcing of anti-racism, intercultural curricula and nondenominational education provision.  Vulnerable groups of children can have very negative experiences. State provision is not acceptable. There is evidence of malnutrition in children seeking asylum and living in accommodation centres.  A Health Service Executive (HSE) report in 2008 revealed that unaccompanied minors have disappeared and social services do not know their whereabouts.  
· Insufficient protection for vulnerable groups including asylum seekers (art 3 & 5), undocumented persons and people who have been trafficked (art. 5). 

· Need for real action to be take that reflects the gendered nature of racism and other intersecting forms of discrimination. 
	Recommendation
· Ensure protection against ethnic profiling by police (including immigration officers) through concrete legislation and policy, monitoring and the introduction of a clear avenue for redress and appeal process.  

· Carry out impact assessments on all relevant legislation and procedures to ensure it does not encourage racism or lead to racial/ethnic profiling.  

· Expand the scope of the Equality legislation to include all functions of Government, including controlling duties carried out by members of the police force. 

· Children’s rights must be paramount and cannot be secondary to e.g. immigration or trespass legislation.  

· Put in place fair and humane standards for the treatment of asylum seekers including with regard to time taken to recognise refugee status; accommodation arrangements and payments (dispersal and direct provision); detention of ‘failed asylum seekers’; right to work and education.  

· The right to health is a basic right and access to healthcare cannot be limited on the basis of identity or legal status, directly or indirectly.  

· Ensure a gender dimension is reflected in all measures to address racism and achieve equality and social inclusion.

· Ensure that people who experience racism including Travellers, asylum seekers and undocumented migrants are included in all anti-racism and social inclusion measures.  

· Support measures to increase the political participation of ethnic minorities including Travellers (with a focus also on political participation of women from ethnic minorities) and remove barriers.  This shall involve commitments to access to citizenship and permanent residency.   
· Fund NGOs to support ethnic minorities and address racism, including through developing consultation and engagement mechanisms to enhance relationships between ethnic minority communities and the State which lead in turn to better legal, policy and practice outcomes.  


Article 6 – Effective protection and remedies
Key Issues include: 
· Seriously diminished capacity (policy and infrastructure) to respond to and prevent racism since 2008 and subsequent budget cuts which have been disproportionate (art. 6). The budget of the Equality Authority was cut by 43% in 2008, that of the Irish Human Rights Commission (IHRC) was cut by 23% and the National Consultative Committee on Racism and Interculturalism was abolished. 
These cuts put the equality and human rights institutions under considerable strain.  The absence of the NCCRI has left many gaps including in racist incident monitoring as well as engagement between NGOs and the State in a collective manner.  NGOs are working hard to fill this gap but struggle due to resistance to the issue of racism which does not seem to be a Government priority recently, and financial constraints.  

Research commissioned by the Equality and Rights Alliance (ERA) on the impact of the cuts imposed on equality and human rights infrastructure concluded that in the case of the Equaltiy Authority, questions are raised about how it can continue to carry out is functions with such a significant cut.  The report noted that since the cuts, there had been a decline in media profile, a decline in significant case outcomes and a falling off of engagement with the business and enterprise community as well as reduced engagement with NGOs
 
· The cessation of the Independent Racist Incident Monitoring System with the closure of NCCRI.  NGOs have responded to this need and ENAR Ireland is actively supporting the independent monitoring of racist incidents through a collective approach. However, the cessation of the NCCRI system has resulted in a complete data gap for 2009 and limited data for 2010. 
The situation was very difficult in 2009; however, it some progress was made in the latter part of 2010.  At first, there was little support or recognition of the need to have an independent racist incident monitoring system.  The Office of the Minister for Integration for example, considered that incidents were being reported to the Police and the Equality Authority and this was sufficient.  However, international research indicates that few people who experience racist incidents seek redress. (One study carried out in the United States of America estimated this figure at 6% of those who experience racism want to take further action.)  They do, however, want their experience recorded.  
People go to the Equality Authority if they wish to take a case under the equality legislation and to the Police for similar reasons.  Furthermore, some people will not go to the police due to fear or because they are undocumented.  Ethnic minority groups can be quite isolated and studies (including by the EU FRA) show that awareness of the equality institutions needs to be improved.  

The position by authorities has shifted somewhat and this is a positive development.  The last Minister for Integration indicated her support for racist incident monitoring; however, there have been some seemingly contradictory messages and Government intentions in this area are not yet clear.  Greater clarity and engagement on this topic would be helpful to avoid confusion.  Information is a key barrier and aid to the reporting of racism and mixed messages can be an inhibiting factor.  This will also help ensure that the current independent mechanism is supported to develop in a comprehensive manner, with a real capacity for reporting at the local and national level. 
Some local authorities and the Equality Authority are among those supporting the development of the ENAR Ireland Framework, including financially.  The quality and impact of independent monitoring would be enhanced with support by national Government, first and foremost through explicit recognition of the validity of such mechanisms and also financial support for NGOs to develop the work.  
· The Garda Racial and Intercultural Office (GRIO) is an important initiative of the Police but remains under-resourced.  While long under-resourced, the remit of the Office was extended in 2010 to include other forms of discrimination (including e.g. sexual orientation and work with the LGBT community) in line with the Garda Diversity Strategy.  However, the staff complement has not been increased.  

	Recommendation

· Acknowledge the need for and support of independent monitoring of racist incidents, and the role of NGOs this endeavour. 

· Restore budgets to address the disproportionate cuts to the Equality Authority and Irish Human Rights Commission and consult relevant stakeholders including NGOs on how to support anti-racism work including the work previously carried out by NCCRI. 
· Greater recognition of the Garda Racial and Intercultural Office within the Police force and increase resources to the Office.   
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� Ibid.


� We are grateful to our colleague, a legal expert working with one of the Network member organisations, the Irish Traveller Movement.  This section is largely informed by her presentation at an ENAR Ireland seminar on racist crime in June 2010 where she offered her own analysis of the Incitement to Hatred legislation.  


� Summary conviction max £1,000 fine/imprisonment max 6 months/both, or conviction on indictment max £10,000 fine/imprisonment max 2 years/both. 


� Note, there is a common travel agreement between the UK and the Republic of Ireland.  


� See also ERA submission to the Committee. 
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