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The Advocates for Human Rights (The Advocates) is a volunteer-based non-governmental organization committed to the impartial promotion and protection of international human rights standards and the rule of law since its founding in 1983. The Advocates conducts a range of programs to promote human rights in the United States and around the world, including monitoring and fact finding, direct legal representation, education and training, and publication. The Advocates is the primary provider of legal services to low-income asylum seekers in the Upper Midwest region of the United States. In 1991, The Advocates adopted a formal commitment to oppose the death penalty worldwide and organized a death penalty project to provide pro bono assistance on post-conviction appeals, as well as education and advocacy to end capital punishment. The Advocates currently holds a seat on the Steering Committee of the World Coalition against the Death Penalty.
Anti Death Penalty Asia Network (ADPAN) is the peak regional body for organisations committed to the abolition of the death penalty across Asia-Pacific, with members from 20 countries within the region. As such, ADPAN maintains that the death penalty violates the right to life, that it is the ultimate form of cruel, inhuman, and degrading punishment and that the death penalty should be entirely abolished internationally.
The World Coalition Against the Death Penalty (WCADP), an alliance of more than 150 NGOs, bar associations, local authorities, and unions, was created in Rome on 13 May 2002. The aim of the World Coalition is to strengthen the international dimension of the fight against the death penalty. Its ultimate objective is to obtain the universal abolition of the death penalty. To achieve its goal, the World Coalition advocates for a definitive end to death sentences and executions in those countries where the death penalty is in force. In some countries, it is seeking to obtain a reduction in the use of capital punishment as a first step towards abolition.

Malaysia fails to uphold its obligations under the Convention on the Rights of the Child
In 2023, Malaysia abolished both the mandatory death penalty as well as the discretionary death penalty for 21 offenses.[footnoteRef:2] The death penalty remains an available but discretionary sentence for 15 offenses, including murder, drug trafficking, terrorism-related offenses, and treason.[footnoteRef:3] Although the Child Act prohibits courts from sentencing any person to death for an offense committed when the person was a child, the law authorizes indefinite detention of such persons at the pleasure of His Majesty if a court finds that they have committed what would otherwise be a death-eligible offense.[footnoteRef:4] 2023 resentencing laws do not appear to benefit these individuals. Moreover, juvenile offenders and children in conflict with the law who stand trial before the High Court may not enjoy the procedural safeguards available in Courts For Children under the Child Act. There is a possibility that juvenile offenders could still be sentenced to death for certain security-related and terrorism-related offenses. [2:  Abolition of Mandatory Death Penalty Bill 2023; Revision of Sentence Death and Imprisonment for Natural Life (Temporary Jurisdiction of The Federal Court) Bill 2023.]  [3:  Amnesty International, 'Reforms of Mandatory Death Penalty in Malaysia: What Do The Bills Say?' (29 March 2023)  https://www.amnesty.my/wp-content/uploads/2023/03/Amnesty-International_Analysis-of-the-Bills-to-Abolish-The-Mandatory-Death-Penalty-in-Malaysia_March-2023-3.pdf.]  [4:  Anti-Death Penalty Asia Network, email communication dated 25 Oct. 2024, on file with The Advocates for Human Rights.] 

Children in conflict with the law face indefinite detention. 
Malaysia’s combined second to fourth periodic report outlines various laws, policies, and procedures in place for children in conflict with the law.[footnoteRef:5] A table in the annex states that in 2018 (the most recent year for which Malaysia has provided data), police arrested 6,813 people under the age of 18 due to an alleged conflict with the law.[footnoteRef:6] Also in 2018, courts had found 1,325 children guilty of an offense and sentenced them to detention.[footnoteRef:7] Of those children, courts sentenced 289 to prison and 336 to “Henry Gurney Schools.”[footnoteRef:8] Prison terms ranged from less than one year (1 child) to 5-6 years (1 child), with the majority (240 children) sentenced to prison for 1-2 years.[footnoteRef:9] The number of children sentenced to prison in 2018 was the highest for any year for which the Ministry of Home Affairs provided information. [footnoteRef:10]  [5:  Committee on the Rights of the Child, Combined second to fourth periodic reports submitted by Malaysia under article 44 of the Convention, due in 2012 (16 Apr. 2024), UN Doc. CRC/C/MYS/2-4, ¶¶ 169-175.]  [6:  Committee on the Rights of the Child, Combined second to fourth periodic reports submitted by Malaysia under article 44 of the Convention, due in 2012, Annex (16 Apr. 2024), UN Doc. CRC/C/MYS/2-4, at 41 (Table 61).]  [7:  Committee on the Rights of the Child, Combined second to fourth periodic reports submitted by Malaysia under article 44 of the Convention, due in 2012, Annex (16 Apr. 2024), UN Doc. CRC/C/MYS/2-4, at 43 (Table 64).]  [8:  Committee on the Rights of the Child, Combined second to fourth periodic reports submitted by Malaysia under article 44 of the Convention, due in 2012, Annex (16 Apr. 2024), UN Doc. CRC/C/MYS/2-4, at 44 (Table 65).]  [9:  Committee on the Rights of the Child, Combined second to fourth periodic reports submitted by Malaysia under article 44 of the Convention, due in 2012, Annex (16 Apr. 2024), UN Doc. CRC/C/MYS/2-4, at 44 (Table 65).]  [10:  Committee on the Rights of the Child, Combined second to fourth periodic reports submitted by Malaysia under article 44 of the Convention, due in 2012, Annex (16 Apr. 2024), UN Doc. CRC/C/MYS/2-4, at 44 (Table 65).] 

This information, in addition to being outdated, ignores provisions authorizing indefinite detention of juvenile offenders as an alternative to the death penalty.[footnoteRef:11] Section 97(1) of the Child Act purports to prohibit courts from sentencing juvenile offenders to death,[footnoteRef:12] stating that “[a] sentence of death shall not be pronounced or recorded against a person convicted of an offence if it appears to the Court that at the time when the offence was committed he was a child.”[footnoteRef:13] Section 97(2) of  the Child Act requires the sentencing court, “[i]n lieu of a sentence of death,” to order that the juvenile offender “be detained in a prison during the pleasure of—(a) the Yang di-Pertuan Agong if the offence was committed in the Federal Territory of Kuala Lumpur or the Federal Territory of Labuan; or (b) the Ruler or the Yang di-Pertua Negeri, if the offence was committed in the State.”[footnoteRef:14] Section 97(3) sets forth that the Yang di-Pertuan Agong, the Ruler, or the Yang di-Pertua Negeri has the authority to direct both the specific prison where the juvenile offender is detained as well as the conditions of that detention.[footnoteRef:15] The prison’s Board of Visiting Justices must review the juvenile offender’s case on an annual basis and may recommend the juvenile offender’s “early release or further detention,” but the Yang di-Pertuan Agong, the Ruler, or the Yang di-Pertua Negeri has absolute discretion to implement or ignore that recommendation.[footnoteRef:16] [11:  Anti-Death Penalty Asia Network, email communication dated 25 Oct. 2024, on file with The Advocates for Human Rights.]  [12:  Child Act 2001, Section 97(1), available at https://web.archive.org/web/20201028153343/http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20611.pdf.]  [13:  Child Act 2001, Section 97(1).]  [14:  Child Act 2001, Section 97(2).]  [15:  Child Act 2001, Section 97(3). ]  [16:  Child Act 2001, Section 97(4).] 

Procedural protections may not apply to children in conflict with the law charged with offenses that would otherwise be subject to the death penalty.
The special protections for children in conflict with the law set out in Malaysia’s combined second to fourth periodic report regarding arrest, detention, trial, and sentencing[footnoteRef:17] might not apply when the case is before the High Court.[footnoteRef:18] The Child Act does not explicitly provide that special protections for children at all stages of the legal process (arrest, detention, trial, and sentencing) apply regardless of whether a case is before the High Court or the Court For Children. Section 11(5) of the Child Act states that “[a] Court For Children shall have jurisdiction to try all offences except offences punishable with death.”[footnoteRef:19] The High Court hears capital cases.[footnoteRef:20] Moreover, Section 117 of the Child Act states that nothing in the act other than the above-described provisions in Article 97 and provisions prohibiting penalties of fines and imprisonment for any child under the age of 14 years,[footnoteRef:21] “shall affect the powers of the High Court,”[footnoteRef:22] suggesting that the Child Act does not modify any of the High Court’s procedures. Moreover, if a case originates in a Court For Children, the Public Prosecutor may appeal any finding or order of that court to the High Court, where procedural protections for children in conflict with the law and juvenile offenders do not seem to exist.[footnoteRef:23] Similarly, the Child Act does not apply to a child “charged with an adult.”[footnoteRef:24] [17:  Committee on the Rights of the Child, Combined second to fourth periodic reports submitted by Malaysia under article 44 of the Convention, due in 2012 (16 Apr. 2024), UN Doc. CRC/C/MYS/2-4, ¶¶ 169-175.]  [18:  Anti-Death Penalty Asia Network, email communication dated 25 Oct. 2024, on file with The Advocates for Human Rights. See also  Government of Malaysia Ministry of Women, Family and Community Development and UNICEF Malaysia, 'The Malaysian Juvenile Justice System: A Study for Handling Children in Conflict with the Law' (2013), at 25 http://www.iccwtnispcanarc.org/upload/pdf/1672867150Malaysian%20Juvenile%20Justice%20System.pdf (opining that “while the Child Act does not state so explicitly, the special protection for children relating to procedures for arrest, detention, trial, and sentencing should still apply equally, regardless of whether the case is before the High Court rather than the Court for Children”).]  [19:  Child Act 2001, Section 11(5); Government of Malaysia Ministry of Women, Family and Community Development and UNICEF Malaysia, 'The Malaysian Juvenile Justice System: A Study for Handling Children in Conflict with the Law' (2013), at 24-25 http://www.iccwtnispcanarc.org/upload/pdf/1672867150Malaysian%20Juvenile%20Justice%20System.pdf (citing Child Act 2001, Section 11(5).]  [20:  Izwan Ikhsan, Sentencing Child Offenders in Malaysia: When Practice Meets its Purpose, International Journal of Academic Research in Business and Social Sciences (July 2022), at 1229.]  [21:  Child Act 2001, Section 96.]  [22:  Child Act 2001, Section 117.]  [23:  Child Act 2001, Section 95(1).]  [24:  Convention on the Rights of the Child: Report of the Roundtable Discussion, SUKAHAM, Jan. 2004, at 24.] 

Lawmakers should amend the Child Act to state explicitly that these safeguards apply to all children and juvenile offenders in conflict with the law, whether in the Court For Children or any other court, including the High Court.
Children tried before the High Court under Article 97 of the Child Act prior to 2023 amendments restricting the scope of the death penalty seem to be ineligible for resentencing.
Malaysia’s 2023 Resentencing Act, formally known as the Revision of Sentence of Death and Imprisonment for Natural Life (Temporary Jurisdiction of the Federal Court) Act, applies to people falling within only two categories: people sentenced to death and people sentenced to “imprisonment for natural life.”[footnoteRef:25] A person “detained in a prison during the pleasure of” the Yang di-Pertuan Agong for an offense the person committed when under the age of 18 falls into neither category, even though the penalty under Article 97(2) of the Child Act is a de facto indefinite natural life sentence. Hence, these juvenile offenders seem to be precluded from the benefits of the 2023 Resentencing Act,[footnoteRef:26] even though they are widely regarded as individuals capable of rehabilitation.[footnoteRef:27] [25:  Revision of Sentence of Death and Imprisonment for Natural Life (Temporary Jurisdiction of the Federal Court) Bill 2023, Sections 2(1), 4(1). ]  [26:  Anti-Death Penalty Asia Network, email communication dated 25 Oct. 2024, on file with The Advocates for Human Rights.]  [27:  Aminuddin Mustaffa, ‘Diversion Under Malaysian Juvenile Justice System: A Case of Too Little Too Late?’ (2016) 11 Asian Journal of Criminology 135.] 

Even under the resentencing scheme that the 2023 Resentencing Act established, judicial discretion is uncabined.[footnoteRef:28] It is unclear whether or how courts would consider applications for resentencing from juvenile offenders who are currently serving indefinite prison terms at the pleasure of the King for crimes that otherwise would have resulted in a mandatory or discretionary death sentence had the offender been age 18 or older at the time of the offense.[footnoteRef:29] [28:  Anti-Death Penalty Asia Network, email communication dated 25 Oct. 2024, on file with The Advocates for Human Rights.]  [29:  Anti-Death Penalty Asia Network, email communication dated 25 Oct. 2024, on file with The Advocates for Human Rights.] 

Notwithstanding provisions in the Child Act prohibiting the death penalty for children in conflict with the law, Malaysian law may authorize the death penalty for juvenile offenders charged with certain security- or terrorism-related offenses.
According to a 2013 report by the Ministry of Women, Family and Community Development and UNICEF Malaysia, under Regulation 3(3) of the Essential (Security Case) Regulations, 1975 (ESCAR), the Child Act’s special protections do not apply to “children charged with offences under the Internal Security Act 1960 and the Firearms (Increased Penalties) Act 1971 (FIPA)” and therefore juvenile offenders sentenced under those laws “may be subject to capital punishment.”[footnoteRef:30] The report notes that the Federal Court in Lim Hang Deoh v. PP, [1978] 1 MLJ 68, upheld the primacy of ESCAR. While the Abolition of Mandatory Death Penalty Act 2023 eliminated the death penalty under FIPA,[footnoteRef:31] it did not amend the Internal Security Act.[footnoteRef:32] The Internal Security Act 1960 has since been replaced with the Security Offences (Special Measures) Act 2012 (SOSMA), but it is unclear whether the analysis in the 2013 report still applies to juvenile offenders charged with security offenses.[footnoteRef:33] [30:  Government of Malaysia Ministry of Women, Family and Community Development and UNICEF Malaysia, 'The Malaysian Juvenile Justice System: A Study for Handling Children in Conflict with the Law' (2013), at 25 http://www.iccwtnispcanarc.org/upload/pdf/1672867150Malaysian%20Juvenile%20Justice%20System.pdf]  [31:  Abolition of Mandatory Death Penalty Act 2023, Sections 40-46. See also Amnesty International, 'Reforms of Mandatory Death Penalty in Malaysia: What Do The Bills Say?' (29 March 2023), at 14-15  https://www.amnesty.my/wp-content/uploads/2023/03/Amnesty-International_Analysis-of-the-Bills-to-Abolish-The-Mandatory-Death-Penalty-in-Malaysia_March-2023-3.pdf. ]  [32:  Abolition of Mandatory Death Penalty Act 2023 (preface). See also Amnesty International, 'Reforms of Mandatory Death Penalty in Malaysia: What Do The Bills Say?' (29 March 2023)  https://www.amnesty.my/wp-content/uploads/2023/03/Amnesty-International_Analysis-of-the-Bills-to-Abolish-The-Mandatory-Death-Penalty-in-Malaysia_March-2023-3.pdf.]  [33:  Anti-Death Penalty Asia Network, email communication dated 28 Oct. 2024, on file with The Advocates for Human Rights.] 

Juvenile offenders experience degrading treatment in prison.
1. Under Section 97(3) of the Child Act, the Yang di-Pertuan Agong, the Ruler, or the Yang di-Pertua Negeri determines the detention conditions for people held indefinitely in prison for otherwise death-eligible offenses that they committed when under the age of 18.[footnoteRef:34] In practice, authorities hold these people for decades and they must wear special-colored jumpsuits labeled “juvenile,” regardless of the person’s actual age in prison.[footnoteRef:35] The Anti-Death Penalty Asia Network reports that at least one such person has been held in detention for more than thirty years.[footnoteRef:36] [34:  Child Act 2001, Section 97(3). ]  [35:  Anti-Death Penalty Asia Network, email communication dated 25 Oct. 2024, on file with The Advocates for Human Rights.]  [36:  Anti-Death Penalty Asia Network, email communication dated 25 Oct. 2024, on file with The Advocates for Human Rights.] 

Suggested questions for the Government of Malaysia
2. The coauthors request that Committee pose the following questions to the Government of Malaysia:
Please provide updated information regarding children in conflict with the law from 2019 to the present, including people sentenced to prison for offenses committed when under the age of 18, the offenses for which they were sentenced, and the terms of their sentences.
What information guides a court’s determination under Section 97(1) of the Child Act that “it appears to the Court that at the time when the offence was committed [that the offender] was a child” and therefore cannot be sentenced to death? Who carries the burden of proving an offender’s age?
How many people are currently serving prison sentences at the pleasure of the Yang di-Pertuan Agong, the Ruler, or the Yang di-Pertua Negeri, under Section 97(2) of the Child Act? Please provide data disaggregated by date of birth, date of sentence, sex or gender, nature of offense, and relationship to any codefendants or victims.
During the reporting period, how many people have been released from prison who had been held under Section 97(2) of the Child Act?
Please information data about any people who had been held in prison under Section 97(2) of the Child Act who have been resentenced under the 2023 Resentencing Act.
Please describe any measures taken to ensure that people held in prison under Section 97(2) of the Child Act have access to resentencing in line with resentencing procedures available for people sentenced to imprisonment for natural life.
Please clarify whether the Child Act’s special provisions and safeguards for children in conflict with the law apply to persons charged with offenses that would otherwise be capital crimes if the offender were age 18 or older. What safeguards exist to ensure that High Court proceedings comply with these safeguards?
Please respond to information from the Ministry of Women, Family and Community Development and UNICEF, published in 2013, stating that juvenile offenders may be sentenced to death for offenses committed under the Internal Security Act 1960, and please clarify whether this analysis applies to juvenile offenders charged with security- or terrorism-related offenses under the Security Offences (Special Measures) Act 2012 (SOSMA).
If a person is charged with a serious security-related offense under the Security Offences (Special Measures) Act 2012 (SOSMA) or with terrorism-related offences under Chapter VIA of the Penal Code (Act 574) or the Prevention of Terrorism Act (POTA) 2015, for alleged conduct committed when under the age of 18, can that person be subject to the provisions of those laws authorizing detention without trial?
Please describe the conditions of detention applicable to persons sentenced to indefinite prison terms under Article 97(3) of the Child Act. In what ways do these people receive treatment that is different from persons serving a life sentence or a term of years? 
Are persons serving indefinite prison sentences under Article 97(3) of the Child Act eligible for pardons or clemency? Please describe the legal framework of clemency and pardon as it applies to these people and how it differs from the framework applicable to persons sentenced to death. Please provide data for the reporting period about the number of persons imprisoned under Article 97(3) who have applied for and who have received pardons or clemency.
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