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C. ILDREN’S (;lumbia HUMAN RIGHTS
RIGHTS Law School | INSTITUTE

Via E-mail: OHCHR-cerd@un.org

May 16, 2022

UN Committee on the Elimination of Racial Discrimination

Re: NGO contribution for development of list of themes for United States periodic report

Dear Committee Member:

We write to ask the Committee to address racial discrimination within the child welfare system
in its list of themes for review of the United States’ combined tenth to twelfth periodic reports
under the International Convention on the Elimination of All Forms of Racial Discrimination.

Although the child welfare system purports to protect children’s safety and well-being, decades
of research, data, and lived experiences reveal that the system has a long history of subjecting
families of color, particularly Black families, to unjust and racist practices and policies.! This
Committee has previously noted its concern over the “ongoing removal of indigenous children
from their families and communities through the U.S. child welfare system.” The Committee
Chair has similarly expressed concerns over the separation of migrant children from their parents
at the border." In addition to these ongoing concerns, the discriminatory surveillance, investigation,
and separation of Black families by the U.S. child welfare system, and the devastating harm it
inflicts on Black children within this system, warrants the Committee’s attention.

As advocates working in both the children’s rights and human rights fields, the
recommendations we include below stem from our years of experience working with children and
families in child welfare systems throughout the country and knowledge of international law.
Children’s Rights is a national non-profit organization that for over 25 years has advocated for the
legal rights of children impacted by government systems, including the child welfare, juvenile
justice, education and healthcare systems. The Human Rights Institute at Columbia Law School
advances international human rights through education, advocacy, fact-finding, research,
scholarship, and critical reflection, and has for the last 25 years advocated for respect of
fundamental human rights in the United States.

1 We recognize that racially disproportionate outcomes are experienced by many communities of color in the United
States, but we focus here on the experiences of Black children because we are best positioned to speak meaningfully
on the experiences of Black children, given the scope of our work, and because we feel these children have
previously been left out of the Committee’s review.



Discriminatory Treatment of Black Families

The United States child welfare system refers to a set of state and federal laws and agencies
mandated to protect and support victims of child abuse and neglect, jointly referred to as “child
maltreatment.” Under the current system, state agencies receive reports with allegations of child
maltreatment, investigate these allegations, determine if they believe abuse or neglect occurred,
and, often, remove children from their homes and place them into the physical and/or legal custody
of the state. At each of these stages—reporting, investigation, substantiation, and removal—Black
children face racial discrimination and unequal treatment. Moreover, the majority of Black
children are removed from their families due to “neglect,” a broad and poorly defined category
that often results in children removed for concerns related to poverty rather than abuse.

Today, Black children are greatly overrepresented in the number of children who are placed in
the custody of child welfare agencies. Although only 14 percent of the general child population is
Black, Black children make up 22 percent of children in foster care.™ Recent data reveals that 9.1
percent of Black children will experience at least one foster care placement during their childhood,
compared to only 5 percent of white children."

At every stage of the child welfare process, Black children and families face racial
discrimination and unequal outcomes compared to their white counterparts. Black families are
more likely to be the subject of maltreatment reports.” Black families are almost twice as likely to
be investigated,”' and more likely to have their cases substantiated by caseworkers who exercise
vast discretion."" Black children are more likely to be separated from their parents and placed in
out-of-home care." One 2020 study found that Black children were 15 percent more likely to be
removed from home.™ Once removed, Black children remain in foster care for longer,* experience
more frequent placement moves,* are less likely to be adopted,*" and are 2.4 times more likely to
experience termination of parental rights.X" Black children also face worse outcomes when
transitioning out of the child welfare system. Twenty three percent of Black youth who age out of
foster care experience homelessness and 29 percent experience incarceration, far higher rates than
for non-Black youth.X"

Moreover, the majority of Black children are removed from their families for conditions related
to poverty, not for abuse. Over 63% of Black children removed from their families in 2019 were
due to “neglect.” Reasons for this type of removal include “inadequate housing,” “poor
nutrition,” and other reasons related to poverty X"

U.S. Laws Expand Discriminatory Surveillance and Separation of Black Families

These unequal outcomes are not coincidental. They are the product of federal and state laws,
regulations, and policies that subject Black families to unjustifiable surveillance and policing by
the child welfare system. In particular, several federal laws, including the Child Abuse Prevention
and Treatment Act of 1974 (“CAPTA”), the Adoption and Safe Families Act of 1997 (“ASFA”),



and the Adoption Assistance and Child Welfare Act of 1980 (“AACWA”), have exacerbated racial
inequality within the child welfare system.

CAPTA for example, required states to expand their definitions of maltreatment to include the
poorly defined category of “neglect,” and to maintain a “mandated reporting” system in order to
receive federal funding. " This has sanctioned the surveillance and reporting of under-resourced
families, particularly Black families, for conditions of poverty. Research has shown that
“mandated reporters” are far more likely to report Black families than white families V"
Exacerbating these concerns, laws like AACWA and ASFA have made it legally easier for children
to be separated from their families, and have accelerated timelines for state agencies to terminate
parental rights, meaning permanent legal separation between children and parents X

Despite the harms these laws have caused, the U.S. Government has not taken concrete action
to end the ongoing racism and discriminatory impact of these laws on Black children and families.
Article 11 of the Convention requires State Parties to “ensure that all public authorities and public
institutions” on both a “national and local” level “engage in no act or practice of racial
discrimination;” “take effective measures to review” laws and policies; and “amend, rescind or
nullify any laws” that perpetuate racial discrimination.™ This includes laws and policies that result
in “an unjustifiable disparate impact.” Current U.S. law and practice contravenes this basic
commitment. The Committee should utilize this opportunity to hold the U.S. Government
accountable to its commitments under the Convention.

Below are suggested lines of inquiry for the U.S. delegation:

1. Does the United States recognize systemic racism in the child welfare system as a racial
justice issue? What steps is it taking to remedy this ongoing discrimination?

2. What steps will the United States Government take to review CAPTA, AACWA, ASFA,
and other laws that perpetuate racism and harm children and families? Is the Administration
committed to drafting, recommending, and sponsoring legislation that rescinds harmful policy
and enhances protections for Black children?

3. How does the government define “neglect?” Is the government taking steps to address the
underlying factors that lead families to child welfare involvement for poverty reasons? How is
the government working to prevent poverty-based removals?

We urge the Committee to address the issue of racism within the United States child welfare
system during its country review later this year. For further information, please contact Anjli Parrin
(hri@law.columbia.edu) or Shereen A. White (swhite@childrensrights.org).

Shereen A. White Anjli Parrin
Director of Advocacy & Policy Co-Executive Director
CHILDREN’S RIGHTS HUMAN RIGHTS INSTITUTE

COLUMBIA LAW SCHOOL
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