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This NGO Report is intended to complement the periodic report submitted by the Japanese government concerning abortion issues (Health 20) on List of Issues Prior to Reporting (LoIPR), CEDAW/C/JPN/QPR/9, excluding a question about the issue of suicide and the outcomes thereof.


RHR Literacy Laboratory is a group that aims to improve women’s health and rights by promoting an understanding of the situation surrounding reproductive health and rights in Japan led by Principal Investigator Dr. Kumi Tsukahara. 


List of Issues Prior to Reporting (LoIPR), CEDAW/C/JPN/QPR/9
	Proposed Questions on the List of Issues for Health 

20. 
(Premise) According to the information before the Committee, the Penal Code of the State party criminalizes abortion, while under the Maternal Protection Act, spousal consent is required for an induced abortion. 

(1) Please provide information on the steps that the State party intends to take to amend these provisions in line with the Committee’s previous recommendations (para. 39 (a) and (b)). 

(2) Please report on the measures taken to increase the accessibility and availability of safe abortions for women. 

(3) Please indicate the efforts of the State party to provide scientifically correct information regarding safe abortion methods to women needing the service.  



[Premise]
The Maternal Protection Law (more strictly translated as the Maternal Body Protection Law), in effect, protects the designated physician's authority over legal abortion, not the safety of the mother. 

Article 19 of the Medical Practitioners Law stipulates that a physician engaged in medical care may not refuse a patient's request for medical treatment without a justifiable cause. However, under the Maternal Body Protection Law, designated doctors (called Maternal Body Protection Law designated doctors), whose approval authority is delegated to each prefectural medical association, a private organization, are legally guaranteed to decide at their discretion whether or not to perform abortions and can refuse a pregnant woman's request for an abortion. This authority is exceptional in Japan, where such authority is attached to the physician. This authority and spousal consent prevent women from voluntarily having abortions.

(1)  On Recommendation 39 (a) and (b) of the Concluding Observation on the combined seventh and eighth periodic reports of Japan39. In line with general recommendation No. 24 (1999) on women and health
and the Beijing Declaration and Platform for Action, the Committee recommends that the State party:
(a) Amend the Penal Code and Maternal Protection Act to ensure the legalization of abortion not only in cases of threats to the life and/or health of a pregnant woman but also in all cases of rape, irrespective of the use of violence, threat against or resistance by the victim, incest and serious fetal impairment and to decriminalize abortion in all other cases;
(b) Revise the Maternal Protection Act in order to remove the requirement of spousal consent for pregnant women to obtain an abortion; and ensure that where abortion is sought on the ground of serious fetal impairment, the free and informed consent of the pregnant woman is obtained;


Here we explain that the Japanese do not necessarily respect “fetal life” out of religious beliefs or ethnic considerations, but only because the Japanese government continues to try to suppress women's rights by using the seemingly ethical rhetoric of “respect for fetal life” to mend its “reproductive control” intentions.

Japan had its Fourth Universal Periodic Review (UPR) by the UN Human Rights Council in 2023 and received recommendations from a number of countries. Now, we will focus on the recommendations regarding Abortion Offenses of the Criminal Code and Maternal Body Protection Law, especially regarding spousal consent.

Referring to the responses to the recommendations (158.147*, 158.208, 158.209, 158.210, 158.211, and 158.212), the Japanese government stubbornly refuses to accept the repeal of the criminal abortion law, instead leaves open the possibility for acceptance of the spousal consent requirement of the Maternal Body Protection Law. 
(*The Japanese government's reference to 185.147 is incorrect, and it appears to be a recommendation by Norway for 158.147. )

The responses in the UPR to the recommendations on the Penal Code abortion crime and the Maternal Body Protection Law, as well as the recent answer by Prime Minister Kishida in the Diet, make it clear that the government is willing to make concessions on spousal consent in the Maternal Body Protection Law, but wants to retain the Penal Code abortion crime on the grounds of “the fetal life."

The government responded, for example, to a recommendation by Mexico to abolish the crime of abortion in the UPR as follows:
158.209 Not accept. 
Abolishing the crime of abortion and making it a blanket non-punishable offense requires careful consideration. This is because the fetus needs to be protected as a living being, and disrespecting the fetus is tantamount to disrespecting human life. (The answer to Mexico)

Last year, when asked by an opposition lawmaker about abolishing crime of abortion, Prime Minister Kishida responded:  

The abolition of this provision is a difficult issue that involves individual ethical views and family values, and we believe that a national consensus is necessary to address the various opinions and debates. In addition, the crime of abortion under the Penal Code protects the life of the fetus, and we believe that this issue requires careful consideration.

This answer, very typical of LDP lawmakers, has been repeated many times to deny women's reproductive health and rights, especially regarding “abortion” but they have never showed willingness to “discuss” the issue.

Last year, a bill to eliminate the criminal abortion law and the spousal consent requirement of the Maternal Body Protection Law was proposed by opposition party members, but it was scrapped without any discussion at all.

To begin with, Japanese politicians did not exactly believe in the importance of protecting “the life of the unborn. The “life of the unborn” was first discussed in 1949, the year after the Eugenic Protection Law (the forerunner of current Maternal Body Protection Law) was enacted when Diet members debated whether to include “economic reasons” to relax the originally too strict abortion requirements. In fact, they believed that if “abortion for economic reasons” was not allowed, the nation would go broke. Postwar Japan was poor, and the people had no means of birth control. With the return of demobilized soldiers and the restoration of peace, there was a rush of pregnant women seeking abortions, many of whom lost their lives in illegal abortions.

This led to the enactment of the Eugenic Protection Act, which allowed legal abortions. However, the legislation was initially passed with rather strict conditions to “get the bill passed” and in consideration of the opposition. So a year later, lawmakers began considering an amending bill that would include economic reasons as a requirement for legal abortion.

Proponents of the amendment had seen several problems with allowing “abortion due to poverty. First, it would be inconsistent with the purpose of the Eugenic Protection Law (to prevent eugenically inferior births and to protect the Maternal Body Protection Law through legal abortion); second, it would discriminate between the poor and the wealthy; and third, at a time when no civilized country allows abortions for economic reasons, Japan alone could be looked down upon as a Third, at a time when no civilized country allows abortion for economic reasons if Japan is the only country that does, it may be looked down upon as a “barbaric country. As a civilized country, Japan had to show respect for the fetal life.

Thus, they took great pains to come up with the phrase “in case the continuation of pregnancy or delivery may seriously endanger the health of the mother for physical or economic reasons.” This clause remains in the current law. Furthermore, in 1952, the original approval system by members of a committee was abolished, allowing abortions to be performed at the discretion of a single designated doctor, effectively making abortions available upon request. In effect, "fetal life" was not valued at all. For the next nine years, official statistics showed that more than one million abortions were performed annually (the actual number is said to be double or even triple that). 

Around 1970, women's liberation movements became popular throughout the world. When the legalization of abortion began in Europe and the United States, the pro-life movement arose in opposition to women. Also in Japan, some politicians backed by emerging anti-abortion religious groups started a pro-life movement in the country and twice tried to remove the “economic clause from the abortion act” in the 1970s and 1980s. 

At that time, “fetal life” was brought up in opposition to women's rights. Opponents of abortion used fetal photographs which were still rare at the time and pseudo-religious water-child offerings (the priests admonished women that aborted fetus would haunt the mother if she did not make a generous offering) to promote the view that “abortion is a woman's sin.” 

In the 1990s, when “decreasing birth” came to be seen as a social problem, conservative politicians began again strongly advocating that “fetal life” should be respected. Abortion is seen as an act of population reduction and designated doctors did not seek to improve abortion care (in part because they would lose their jobs to other professions if abortion were made easier, as it was in foreign countries). When the criminal law on abortion was enacted the legal interests protected were “the life and body of the fetus” and “the life and body of the woman. However, the legal interest of the crime of abortion has come to refer only to “the life and body of the fetus,” and “the life and body of the woman” are no longer respected. Today, when Japanese politicians and administrative officials only speak of “fetal life,” it would not be an exaggeration to say that it is to prevent “women's rights.”

Recently, however, designated doctors themselves have begun to question the existence of “spousal consent. Nearly 70% of obstetricians and gynecologists believe that the Maternal Body Protection Law's requirement of spousal consent for abortion should be eliminated, according to a survey conducted by the Yomiuri Shimbun in cooperation with the Okayama Medical Association.
( https://www.yomiuri.co.jp/medical/20220219-OYT1T50381/)

While stating that “the fetus needs to be protected as a living being” and not being concerned about “protecting women,” and equating “disregard for the fetus” with “disregard for human life,” this is clearly "disregard for women." 

On the other hand, On May 20, 2023, the “G7 Hiroshima Leaders' Communiqué,” the outcome document of the 49th Summit Meeting of the Group of Seven Industrialized Countries (commonly known as the G7) held in Hiroshima as Japan's host, was released. The communiqué includes the following statement:

“We (the leaders participating in the G7) reaffirm our commitment to do our utmost to achieve comprehensive 'sexual and reproductive health and rights' (SRHR) for all, including addressing access to safe and legal abortion and post-abortion care.”

The Japanese government's attitude of duplicity is dishonest and discriminatory against women. A comparison of the UPR results with the way the SRHR was handled in the G7 communiqué would expose the dishonesty and duplicity of the Japanese government.
(https://www.ohchr.org/en/hr-bodies/upr/jp-index)
(https://www.mofa.go.jp/files/100506878.pdf)

Legally, too, human rights are given to natural persons who are legal persons, and a fetus is part of the mother's body until it is born and is not yet a person in its own right, as the Director of the First Department of the Cabinet Legislation Bureau answered in a 1970 Diet reply.

As for public attitudes, Ipsos' 2022 international survey found that the fewest number of Japanese believed that abortion should be punishable. (Global View on Abortion, A 27-country Global Advisor survey, Ipsos 2022)


（2）On the measures taken to increase the accessibility and availability of safe abortions

The world standard abortion drug Mefeego Pack (a combination of one Mifepristone and four Misoprostol tablets) was finally approved in Japan and launched in May 2023.　This year, the results of a survey on the number and means of early pregnancy abortions during six months from May to October last year have now been published: the total number of abortions performed in 2096 medical facilities was 36007, of which 435 (1.2%) used abortion drugs, of which it is estimated that the abortion was not completed only with drugs, but with surgical procedures. This includes 39 cases in which the abortion was presumably not completed by medication alone and a surgical procedure was performed. In other words, only 396 (1.1%) of the abortions were completed with the medication alone, and the success rate of the abortion pill was low at 91.0%. 

The reason for this low success rate is that the Japanese protocol does not repeat the administration of the second drug, Misoprostol. The single agent Misoprostol is marketed in Japan as Cytotec for a deleterious gastric ulcer treatment, which is “contraindicated in pregnant women.” Thus, the Minister of Health, Labour, and Work prohibits its “off-label use” for abortion and miscarriage. Mefeego Pack is designated a “deleterious drug” based on the results of animal studies conducted decades ago on misoprostol.
Other than drugs, abortion methods used in this survey other than drugs were aspiration alone in 22513 cases(62.5%), combination of aspiration and curettage in 8075 cases(22.4%), and curettage alone in 4984 cases(13.9%). The number (incidence rate) of serious complications was 44 (0.2%), 50 (0.6%), and 20 (0.4%), in that order, while no serious complications were found among the medical abortion group.
As of September 7, 202 medical institutions were on Linepharma's list of hospitals and clinics where abortion pills can be consulted, which is only about 5% of the 3941 medical institutions nationwide where abortions are available, as confirmed by RHR Literacy Lab.

According to newspaper reports, on July 25 of this year, the Ministry of Health, Labor, and Welfare (MHLW) announced a policy to relax conditions for the use of oral abortion pills. Currently, administration is limited to medical institutions where women can be hospitalized, and women must remain in the hospital until the abortion is confirmed. However, in response to the recent favorable survey results, the MHLW is now considering administering the second drug at a non-bedside clinic and allowing women to return home after administration, as long as appropriate measures can be taken in case of an emergency.

According to the draft policy, the new administration will be possible at non-floor clinics that are able to respond 24 hours a day, including holidays, and that are linked to a medical institution where patients can be hospitalized. In addition, patients who meet certain conditions, such as living within 16 kilometers of a medical institution, will be allowed to return home after receiving the second drug. However, the patient must return to the hospital to confirm the abortion at least one week after the administration.

We hope that the Japanese government will respect scientific evidence more and reorient its policies based on women's health and rights.


（3）On the efforts of the State party to provide scientifically correct information

The Japanese version of the Abortion Care Guidance Executive Summary (WHO 2022) was translated into Japanese by a volunteer group of female health care providers. The government officials know its existence, but none of the abortions currently being performed in Japan conform to these guidelines. The Ministry of Health, Labor, and Welfare (MHLW) also completely ignores the fact that none of the abortions currently being performed in Japan conform to these guidelines.

For example, after the women's movement finally made it known that D&C was old-fashioned and dangerous, the MHLW notified related organizations in 2021 to spread aspiration methods widely known, and aspiration alone is now the most commonly used method for early pregnancy abortions. However, in Japan, even when performing suction methods, the doctors penetrate cervical dilators such as laminaria and general anesthesia and customarily choose them without following WHO guidelines. When it comes to mid-term abortions, Japanese designated doctors do not perform surgical procedures (D&E), and since 1988 until now, the “delivery-style” abortion using the old Preglandin vaginal suppository, which is not chosen anywhere else but in Japan, has been the exclusive method.
MHLW officials claim that the WHO helps developing countries, but when it comes to abortion care, Japanese technology is among the most backward. For women's SRHR, Japanese doctors should also follow WHO guidelines.
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