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Committee on the Elimination of Discrimination on Women
CEDAW /C/ZAF/CO/5
09 September 2024
Follow-up Information Report by the Women’s Legal Centre, South Africa: Concluding observations on the fifth periodic report of South Africa and Information received from South Africa in the follow-up to the concluding observations on its fifth periodic report.
Introduction
1. The Women’s Legal Centre (WLC) is an African feminist legal centre that advances women’s rights and equality through strategic litigation, the provision of free legal services and advice, advocacy, education and training. We aim to develop feminist jurisprudence that recognizes and advances women’s rights.
2. The Women’s Right to be Free from Violence Programme is one of the WLC’s four strategic programmes. The programme’s vision is the recognition and implementation of an accessible and responsive justice system that takes account of, and supports, the particular needs of women who are survivors of violence, and which provides optimal services and protection. 
Background
3. Paragraph 67 on the Follow-up to the Committee’s concluding observations requested South Africa to provide, within two years, written information on the steps taken to implement the recommendations contained in paragraphs 10 (b) (c), 28 (e) and 34 (b) of the concluding observations.
4. The submissions below will comprise two components: the Women’s Legal Centre’s response to the follow-up information provided by the State, combined with input from the Women’s Legal Centre on the recommendations made by the Committee
Follow up information on Paragraph 10 (b) of the concluding observations
5. The recommendations in paragraph 10 (b) arises from the observations detailed in paragraph 9 of the concluding observations reflecting the persistence of systemic failures in the implementation of legislation and policies to address gender based violence and the rampant levels of gender based violence.[footnoteRef:1] [1:  Paragraph 9 Concluding observations on the fifth periodic report of South Africa (CEDAW Committee) 23 November 2021] 

6. Training for judges, prosecutors and police officers was identified as currently deficient; a recommendation was made to ensure systematic training for these role players on the law as well as gender sensitive investigation and interrogation procedures, and the creation of an enabling environment for the reporting of gender based violence by addressing discriminatory stereotypes and judicial bias held by these role players.
7. In response to the follow-up information provided by the State, the WLC notes that there is unsatisfactory and limited information provided on the training of prosecutors by the National Prosecuting Authority (NPA). Limited information is provided regarding the training on sexual offences and not on other aspects gender based violence such as domestic violence. However, even in relation to sexual offences, there is no substantive detail available on the content of the curricula, nor have any updated training courses and curriculum been tabled in parliament since the information was initially tabled following the passing of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 2007.[footnoteRef:2] [2:  Information received from South Africa on follow-up to the concluding observations on its fifth periodic report (25 July 2024) paragraph 4] 

8. Given the Committee’s concerns relating to the factors contributing to the high levels of gender based violence, such as gender stereotyping and stigmatization of victims, the social context component of the training, mandated by the legislation, is essential. No information is provided by the State as to the content of this component and who conducts the training. Addressing complex issues underlying violence against women in South Africa requires specialised expertise. It is respectfully submitted that professionals external to the NPA should be intricately involved in the development and delivery of curricula and training and should not be conducted by prosecutors themselves in order to avoid against the perpetuation of gender stereotyping which informs decision making.
9. The information provided regarding the training by Justice College is unsatisfactory as it provides no detail as to content of the training material. Similar concerns as raised regarding the training of prosecutors apply to the training of magistrates and prosecutors by Justice College; concerns  pertaining to training on social context and the need to challenge widely held views on gender stereotypes, sexual and domestic violence myths, and addressing discrimination against women remain.[footnoteRef:3] [3:  Ibid para 5] 

10. The information provided regarding SAJEI and the training of judicial officers is unsatisfactory as no detail is provided on the nature of the training, with no mention of training specifically addressing gender based violence.[footnoteRef:4] [4:  Ibid para 6] 

11. Information is provided by the State on the Thuthuzela Care Centres (TCCs), its expanded mandate, training sessions held, integrated stakeholder training, as well as other activities such as public awareness events, updating of policy directives, and the compilation of the GBV offences list. While these developments are encouraging, unsatisfactory information is provided on the implementation of the roll-out of TCCs, including providing the number of effective and operational TCC’s nationally, the staff component of the TCCs and whether these posts are filled (thereby complying with all the components/requirements of the official TCC Model), and whether the TCC’s are fully operational and functioning on a 24/7 basis, providing all the services reflected in the Model.[footnoteRef:5] [5:  Ibid para 11] 

12. The State reports that the TCCs provide prosecutor-guided investigations, and that prosecutors are strong in all GBV matters, but specifically in sexual offences matters. This is to guide the investigation of these cases to ultimately increase the number of prosecutions and convictions in these cases (our emphasis).[footnoteRef:6] [6:  Ibid] 

13. The State goes further to report on the TCC statistics reflecting matters reported at these sites, more specifically the conviction rate, claiming a conviction rate of 76% and 77.5% for the years of 2022/2023 and 2023/2024 respectively.[footnoteRef:7] [7:  Ibid para 15] 

14. The information provided by the State responding to the Committee’s recommendations concerning the creation of an enabling environment to report GBV (and by extension, the investigation and prosecution of GBV matters) as reflected in the above points is partially satisfactory but is also in part ‘vague and incomplete’.
15. The information provided on sexual offences[footnoteRef:8] is incomplete two respects: firstly, the number of reported matters to a TCC constitutes only a percentage of the total of sexual violence matters reported to the police nationally. For example, in the reporting year of 2022/2022, the total number of reported matters to the police was 53 498, with 27 722 of those being managed by the TCCs (i.e. 51% of the total of sexual offences matters are reported and managed by the TCCs in terms of the TCC Model). Secondly, the conviction rate is calculated by dividing the number of guilty verdicts by the matters that are prosecuted i.e., the conviction rate does not reflect the number of guilty verdicts in relation to the number of matters reported. The vast majority of sexual offences matters which are reported are not prosecuted: cases are either nolle prosequi (where the NPA declines to prosecute for various reasons, including insufficient evidence) or withdrawn before prosecution. On the statistics provided on TCC matters, the accurate conviction rate of TCC matters for the reporting period 2022/2023 is 4% (and not 76%), and for the reporting period of 2023/2024, the accurate conviction rate is 4.4% (and not 77.5%).[footnoteRef:9] [8:  Ibid]  [9:  Number of convictions divided by number of matters reported = accurate conviction rate] 

16. Ironically, the past 30 years has seen an escalation in campaigns with the messaging of ‘breaking the silence’, ‘speaking out against abuse’, ‘don’t look away’, ‘report violence against women and gender based violence’ by the South African State. These campaigns have been a hallmark of the South African Government’s response to violence against women and GBV for a number of years. This messaging is in keeping with international trends and demonstrates the recognition that much of the violence experienced by women is often in secret or behind closed doors. The messaging is aimed at addressing and dismantling the stigma traditionally attached to this type of violence - viz shaming women into not speaking about or reporting the abuse perpetrated against them.  Maintaining the stigma and protecting persons accused of VAW and GBV only allows for a culture of impunity for perpetrators.
17. With this strong messaging, comes the stark reality of the (non) performance of the State in its response to the very violence it has encouraged women to report. South African Police Services (SAPS) statistics reflect a reported number of 53 498 sexual offences in the reporting period 2022/2023. SAPS statistics indicate a decline in the number of reported sexual offences over the past 10 years, but an increase in reported cases in the past 5 years. Despite the increase in reported matters, the conviction rate for all sexual offences remains low and continues to decline, with a mere 6.4% conviction rate for the year 2022/2023.
18. The National Prosecuting Authority has increasingly over the past eight (8) years prosecuted fewer and fewer sexual offences cases annually, from 8 174 in the 2013/2014 reporting year to only 3 349 in 2020/2021. There was a slight increase in prosecutions, with 4 627 cases being prosecuted in the 2022/2023 reporting period. The NPA reported conviction rate of 74.8% in the 2022/2023 reporting period looks positive, but a closer analysis indicates that this is a disingenuous and unrealistic reflection of the true picture of justice for sexual violence victims; the NPA conviction rate only reflects those matters which are actually prosecuted (enrolled and proceed to trial or plea and sentence agreements resulting in a verdict), as opposed to cases which are either nolle prosequi or withdrawn before the accused pleads and the trial ensues. This is a clear indication of an ineffective criminal justice system which serves more as an impediment to victims seeking assistance than providing the justice it should.
19. While there is always some degree of attrition in sexual offences matters such as suspects who cannot be identified or located resulting in the non-arrest and prosecution of perpetrators, the vast majority of matters are discontinued at the investigation stage by police, or by a decision by the prosecution not to prosecute, or the withdrawal of cases due to lack of evidence.  Women are encouraged to ‘speak out’, but once they have done so by reporting the matter to the police, the chances of achieving any real form of justice in the form of holding the perpetrator accountable is just 6%. Research has indicated that as soon as the facts of a case fall outside of the stereotypes which require, inter alia, evidence of physical injury, immediate reporting, no use of alcohol or drugs, and no previous sexual relationship between the perpetrator and victim, the prospect of the case being investigated and prosecuted is substantially reduced.[footnoteRef:10] [10:  Report on the Re-establishment of Sexual Offences Courts Ministerial Advisory Team on the Adjudication of Sexual Offences Matters 2013; S Stanton, M Lochrenberg & V Mukasa Improved Justice for Survivors of Sexual Violence? Adult Survivors’ Experiences of the Wynberg Sexual Offences Court and Associated Services (2013) 148;  M Machisa, R Jina, G Labuschagne, L Vetten, L Loots, S Swemmer, B Meyersfeld & R Jewkes. Rape Justice in South Africa: A Retrospective Study Of The Investigation, Prosecution And Adjudication Of Reported Rape Cases From 2012 (2017).] 


Follow up information on Paragraph 10 (c) of the concluding observations
20. The quality of the information provided by the state party is unsatisfactory. While the follow-up information notes the Victim Services Bill, 2019 (VSS) as a legislative framework to guide and inform the provision of victim support services, the response does not provide the Committee with the necessary information regarding the Bill, its impact on women's lived realities, and whether the legislative framework, if implemented, will indeed strengthen victim support services as recommended by the CEDAW Committee. 
21. Further, the follow-up information is unsatisfactory as does not provide any information regarding the status and number of adequately funded shelters across South Africa, apart from stating that they have embarked on a project converting unused government properties into shelters and noting the statutory framework that regulates the funding of shelters in South Africa.
The Victim Services Bill 2019 
22. The South African government put forward the Victim Services Bill, 2019 for public comment and engagement in October 2020. Civil society organisations including the WLC raised concerns about the Bill in its current form.[footnoteRef:11] [footnoteRef:12] These concerns relate to the language, content, deficiencies and impact of the Bill. Among these concerns is that the Bill severely regulates support organisations providing services and shelters by requiring organisations to register as service providers delivering services to victims of violent crimes and imposing criminal sanctions and possible imprisonment for the failure to register without providing the additional funding to do so.  [11:  See petition by CSOs : https://awethu.amandla.mobi/petitions/save-victim-support-services-demand-rights-for-victims-of-crime-now ]  [12:  WLC submissions available upon request] 

23. The Bill also provides the state power to cancel or suspend the registration of a service or facility, enter the facility without a warrant to monitor the service and demand the handover of any documents irrespective of whether they are subject to client confidentiality as well as prescribe the management structure of the facility, and does not set out an appeals process for an application for registration has been declined, nor does it provide any recourse for victims if that state fails to protect the rights of victims of violent crime


Information on shelters in South Africa 
24. The issue of funding women’s shelters has been an ongoing and long-standing issue in South Africa.[footnoteRef:13] In 2022, it was reported that around 125 shelters nationwide can accommodate 1,687 women. It was further reported that out of the 9 provinces in South Africa most of these beds were found in Gauteng, where there is space for 605 women to access shelter services. The Western Cape has space for 361 women, and KwaZulu-Natal 274. This is not nearly enough to meet the demand and the need for shelter services for women, with or without their children, who experience violence.[footnoteRef:14] [13:  J Watson and C Lopes Policy brief on shelter services to domestic violence victims accessible at https://www.saferspaces.org.za/uploads/files/policy_brief_final_02_web.pdf ; Press Release: The National shelter movement calls for the president to address funding of women abuse shelters accessible at https://www.nsmsa.org.za/2020/08/24/press-release-the-national-shelter-movement-calls-for-the-president-to-address-funding-of-womens-abuse-shelters/ ]  [14:  News 24 Lack of government funding hampering women’s shelters accessible at https://www.news24.com/news24/southafrica/news/lack-of-government-funding-hampering-womens-shelters-20220822; ] 

25. According to the third annual National Shelters Indaba 2023 Report[footnoteRef:15], an assessment of 255 Victim Empowerment facilities was conducted by the Department of Social Development in consultation with all 9 provinces in South Africa through the DSD’s Victim Empowerment Programme. Facilities were assessed according to their levels of organisational development, quality of service and infrastructure.  [15:  https://www.nsmsa.org.za/wp-content/uploads/2024/04/nsmsa-indaba-report-2023.pdf ; National Shelter Movement of South Africa’s Annual Report available at https://www.nsmsa.org.za/wp-content/uploads/2024/04/nsmsa-annual-report-2023-2024.pdf
] 

26. According to DSD, findings showed that all nine provinces had facilities rated medium risk (collectively this was 196 facilities (78%)). Estimates to upgrade all sites to acceptable levels were costed at over ZAR 1 billion (ZAR  1,057,835,966).
The Commission for Gender Equality Report 
27. The Commission for Gender Equality (CGE) instituted a systemic investigation into the state of shelters in South Africa during the 2018/2019 financial year as a result of several complaints of secondary victimisation from victims of GBV. The State of Shelters Report (2022/2023) summarises the CGE’s findings which stemmed from analysing information submitted by the provincial departments of DSD, the national Departments of SD,  Public Works and Infrastructure, Health, Human Settlements, the Gauteng Department of Community Safety, and SAPS.[footnoteRef:16] [16:  Commission for Gender Equality Final Report” Investigation into the state of Shelters 2022/2023 accessible at https://cge.org.za/wp-content/uploads/2023/07/cge-investigation-into-the-state-of-shelters.pdf ] 

28. Although the Commission commended stakeholders on the strides taken in complying with the Commission’s recommendations, it remained concerned by the delay in finalising the Intersectoral Shelter Policy for Victims of Crime and Violence, as well as a concern that there is a lack of a uniform shelter specific funding policy for shelters in South Africa. It cautioned the national DSD to be be wary of a situation where shelters cannot meet the needs of its GBV victims and survivors due to a lack of resources caused by inadequate funding. Inadequate shelters indicate that the NDSD did not consider the needs of the GBV victims and survivors at the shelters.
29. The CGE report indicates that transformative measures require a collaborative effort from State entities in consultation with the NPOs, VEPs and other key non-governmental stakeholders.
The Public Protector’s Report
30. In 2024, the Public Protector released a report[footnoteRef:17] on a systemic investigation into the root causes of the administrative challenges to address public complaints regarding the inadequate level of service delivery to the public by the key role players within the justice system relating to GBV. This investigation ensued after the media reported that a woman was allegedly murdered by her former partner after officials at a local Magistrates Court failed to assist her with a protection order. One of these role-players included the DSD. The allegation was that  DSD did not put adequate measures in place to support victims of Gender-Based Violence.  [17:  Report no.01 of 2024/25 Systemic Investigation  Into Administrative Deficiencies Relating To Gender-Based Violence Within The South Africa Justice System https://www.pprotect.org/sites/default/files/legislation_report/SYSTEMATIC%20INVESTIGATION%20INTO%20ADMINISTRATIVE%20DEFICIENCIES%20RELATING%20TO%20GENDER%20BASED%20VIOLENCE%20WITHIN%20SOUTH%20AFRICA.pdf 
] 

31. Among the public protector’s findings were that:
31.1 The allegation that the DSD did not put adequate measures in place to
support victims of GBV, was substantiated
31.2 The evidence indicates that there are insufficient shelters to cater for the
victims of GBV. 
31.3 The key prevention and support programmes that are being implemented
by the DSD do not have sufficient human resource capacity to support
efficient service delivery
32. The State has partially implemented the recommendation under paragraph 10 (c).

Follow up information on Paragraph 34 (c) of the concluding observations
Ukuthwala
33. The last legislative investigation undertaken by the South African government on the practice of ukuthwala was in 2013 when the South African Law Reform Commission investigated the practice in particular and advised the government to criminalise it as well as forced and coerced marriage. It is important to note that ukuthwala itself within custom is not a forced marriage between the couple but rather an elopement to compel the girl’s family to consent to a marriage that she wants to enter into.
34. The abduction of young girls in rural areas have however been justified in recent years under the guise of the customary practice of ukuthwala this abhorrent form of the custom however is not what the practice is or should be, and our Courts have confirmed this in the case of S v Jezile. Abduction and forced marriage cannot therefore be defended by invoking a defence of custom/tradition.
35. Despite the Court finding and the SALRC report there have been recent reports in rural Eastern Cape and KZN that the abduction of young girls by older men continues. The proposed Marriage’s Bill introduced into parliament by the Department of Home Affairs does indeed set the age of marriage in South Africa as 18 years and does not make provision for an opt-out provision as in existing legislation where a minor’s parents may on application to the relevant government official obtain consent for them to marry. The concern with the Marriage’s Bill in its current form is that it does not take into account that these crimes are committed outside of a legislative framework, and so because registration of customary marriages does not take place, and there is a lack of overall education and training on the law in rural areas, the Marriage’s Bill alone will not change behaviours on the ground. There is poor reporting of violence against women and girls and although the framework of criminalising child marriage is a positive start, it cannot be the only solution.
FGM and Virginity testing
36. There is no legislative framework that criminalises FGM in South Africa and it is simply insufficient to say that it is a crime under existing sexual offences laws when ordinary girls and women are not aware of this. Police in rural areas are unaware of its application and the implementation of the law to FGM cases. This is very similar to how the state deals with virginity testing which is another abhorrent customary practice for which the consent of young girls is normally obtained because of community and family pressures. There needs to be an eradication of these practices and the first step a clear criminalisation and enforcement. Education and training with communities and law enforcement should ensure implementation.
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