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A. Introduction 

1. This submission has been prepared by the Southern Africa Litigation Centre (SALC). SALC is a regional non-profit human rights organisation that operates in Southern Africa. SALC’s mandate is to protect and promote human rights and the rule of law in the region. SALC confirms that this submission may be published on the Committee’s website.

B. Lesotho’s failure to prevent and address torture and other cruel, inhuman or degrading treatment or punishment, including the protection of the right to life and personal security - Torture and other ill-treatment (Article 7)

2. While Lesotho is a signatory and has ratified the ICCPR, the crime of torture remains not to be penalised under domestic law. Lesotho is currently battling with an ongoing challenge of torture and excessive use of force by members of the security forces, which has been in the spotlight over the past few years[footnoteRef:2].  [2:  https://www.amnesty.org/en/latest/news/2023/05/lesotho-prime-minister-matekane-must-deliver/ ] 


3. While section 8 of the Constitution prohibits any form of torture, the domestic law does not further domesticate the prohibition of torture. The lack of clear legislation that criminalises torture exacerbates the argument that the State must investigate and prosecute crimes of torture. The lack of penalisation of torture results in numerous allegations of torture and ill-treatment without any serious criminal investigation or prosecution for these serious crimes. The following are only a few recent examples of police brutality that amounted to allegations of torture and ill-treatment.  

4. On 16 June 2022, a student from the National University of Lesotho (NUL) was shot by forces of the Lesotho Mounted Police Service (LMPS).[footnoteRef:3] During a demonstration against the reduction of monthly stipends, the LMPS opened fire with live ammunition at the crowd of students, resulting in one student’s death and six other students who sustained severe injuries. None of these incidents have been investigated or prosecuted as torture.  [3:  https://www.southernafricalitigationcentre.org/2022/07/15/lesotho-law-enforcement-officials-must-be-held-accountable-for-disproportionate-and-unnecessary-use-of-force-against-protestors/; see also https://sundayexpress.co.ls/what-they-said-about-police-brutality-at-nul/; https://www.nul.ls/official-statement-on-the-student-protests-that-took-place-at-the-nul-roma-campus-on-thursday-16-june-2022/. ] 


5. On 19 May 2022, it was reported that 35 people were allegedly tortured at the hands of the police and members of the Lesotho Defense Force following their arrest after protesting against power cuts in Liseleng, Thaba-Tseka district. Among the victims were 16 women and 19 men beaten and forced to roll several meters down a muddy road that led to the nearby Matsoku River and back again.[footnoteRef:4] [4:  https://nnn.ng/lesotho-authorities-must-address-police-brutality-torture-and-unlawful-killings-before-and-after-elections/. ] 


6. On 13 January 2022, a human rights lawyer alleged that he was tortured and ill-treated by the Lesotho Mounted Police Service whilst in custody on 13 January 2022. The arrest occurred after a client lied that he handed an illegal firearm to the lawyer for safekeeping.[footnoteRef:5] The court ordered the police to release the lawyer without subjecting him to further ill-treatment.[footnoteRef:6]  [5:  https://www.news24.com/news24/africa/news/lesothos-mounted-police-force-accused-of-detaining-torturing-human-rights-lawyer-20220114. ]  [6:  https://www.state.gov/reports/2022-country-reports-on-human-rights-practices/lesotho/. ] 


7. In May 2021, the called for action against police brutality in these words: “we depreciate the escalating incidence of police brutality the culprits must be prosecuted to protect rule of law”.[footnoteRef:7] [7:  Tjela v Commissioner of Police and Another C of A (CIV) No.45; [2020] LSCA 23 (14 May 2021) the Court of Appeal.] 


8. In the absence of a crime of torture, persons ought to be charged with aggravated assault. Nevertheless, even such charges seldom happen. On 7 Marh 2023, the Lesotho High Court handed down a judgement on police torture noting that “protecting the rule of law requires that the responsible police officers be charged with the offence of aggravated assault”.[footnoteRef:8] The Chief Justice noted recommendations for the enactment of a distinct anti-torture legislation with heavy criminal sanctions and provision for redress for victims of torture that is not limited to monetary compensation but includes medical treatment and psychological support. The Chief Justice further bemoaned the inadequacy of the powers of the Police Complaints Authority to address impunity for police abuse. [8:  Khabanyane v Commissioner of Police and Others (CIV/T/254/2016) [2023] LSHC 211 (7 March 2023)] 


9. SALC recommends that the Kingdom of Lesotho domesticates the crime of torture so that allegations of torture committed by security forces can be investigated and prosecuted. Only if the crime of torture is penalised in the domestic law, the impunity for such acts can be fought, and victims can be served the justice they deserve. 

C. Lesotho’s failure to implement its obligation to protect the right to freedom of expression, including for members of the press and other media (Articles 19 & 20)  

Laws and policies that limit the right to freedom of expression

10. SALC acknowledges the efforts made by Lesotho in promoting and protecting the right to freedom of expression, for instance, by the Court declaring the offence of criminal defamation unconstitutional.[footnoteRef:9] SALC remains seriously concerned with laws and policies in Lesotho that continue to limit the freedom of expression and have the potential to restrict the freedom of expression and criminalise speech protected both under the Constitution of Lesotho and the ICCPR. [9:  Basildon Peta v Minister of Law, Constitutional Affairs and Human Rights and 2 Others, (CC 11/2016) [2018] LSHC 3 (18 May 2018). ] 


11. Lesotho still has existing laws incompatible with their human rights obligations. Vague and broadly worded laws and provisions provide the breeding ground for misuse that could be used to suppress freedom of expression. 

12. Under section 76 of the Penal Code Act, sedition remains a punishable offence.[footnoteRef:10] The vague wording of section 76 of the Penal Code Act raises serious questions about its constitutionality. In addition, section 76 creates a climate of fear that constitutes a serious interference with the freedom of the press and expression.  [10:  Section 76 of the Penal Code, Act 6 of 2010. ] 


13. In this context, SALC calls on the government of Lesotho to repeal the crime of sedition from the Penal Code and to reduce the restrictions that the law places on freedom of the press and freedom of expression. 

Attacks on journalists and other members of the media

14. SALC is deeply concerned with the recent deplorable attacks on journalists in Lesotho, threatening the right to freedom of expression. On 14 May 2023, the citizens of Lesotho were informed of the passing of a journalist who worked for Tsenolo FM, a local radio operating in Maseru.[footnoteRef:11] The journalist’s death came as the world commemorated the 30th Anniversary of World Press Freedom Day on 3 May 2023. Following the death of the journalist on 14 May 2023, a curfew was imposed throughout the country from 22h00 to 04h00 to deal with the increasing crime and to prevent any danger or harm to public safety. While the actual order of the curfew from 16 May 2023 did not specify an end date, the curfew was revoked on 26 May 2023.  [11:  https://cpj.org/data/people/ralikonelo-joki/ ] 


15. Attacks on journalists are nothing new in Lesotho. On 9 November 2021, a veteran journalist and her husband were attacked by a gunman in their home, where they sustained severe injuries.[footnoteRef:12] On 14 November 2021, a journalist working for the 357FM was allegedly attacked by the police after reporting on missing police guns.[footnoteRef:13] Four days later, 357 FM’s broadcasting license was withdrawn by the state broadcasting regulator, the Lesotho Communications Authority (LCA), due to 357 FM’s alleged failure to comply with the Broadcasting Disputes and Resolution Panel’s directive.[footnoteRef:14] [12:  https://lestimes.com/journalists-family-survives-home-attack/. ]  [13:  https://cpj.org/2021/12/lesotho-police-arrest-a-radio-presenter-suspend-one-stations-license-and-raid-another/. See also https://lesotho.misa.org/2021/11/17/escalating-cases-of-harassment-of-journalists-in-lesotho/. ]  [14:  https://publiceyenews.com/357fm-ordered-off-air/?utm_source=rss&utm_medium=rss&utm_campaign=357fm-ordered-off-air. ] 


16. On 15 November 2021, Lesotho’s Chief Justice barred an investigative journalist working for the Lesotho Times from covering the courts.[footnoteRef:15] These violations against journalists and other media members in Lesotho are alarming.  [15:  https://lesothotribune.co.ls/chief-justice-bans-a-journalist/. ] 


17. SALC recommends that authorities in Lesotho must promptly launch investigations into some of these attacks and put in place necessary measures to ensure that the freedom of the press is protected as set out under the ICCPR. 

D. Lesotho’s failure to implement its obligation concerning freedoms of peaceful assembly and association (Articles 21 & 22)

18. As a state party to the ICCPR, Lesotho is obligated to protect the right to protest, as outlined in Article 21 of the ICCPR. Sections 14 to 16 of Lesotho’s Constitution specifically create a duty on the State to ensure that demonstrators are protected from being subjected to excessive force and can freely exercise these rights. In practice, the right to freedom of expression, association and peaceful assembly has increasingly been under attack in Lesotho. 

19. As highlighted above, the case of the student who was killed during a demonstration at the National University of Lesotho is a tragic example of such rights have been violated. While the police were called to restore order, the police resorted to firing live ammunition at the crowd of students, resulting in the death of one student and numerous injuries to others. The police officers, in this case, disregarded all procedures of the law of enforcement consistent with universally recognised professional policing standards and laws.[footnoteRef:16] Whilst the police and government have asked for forgiveness for the incident, the matter has not been thoroughly investigated and prosecuted.[footnoteRef:17]  [16:  https://sundayexpress.co.ls/what-they-said-about-police-brutality-at-nul/. ]  [17:  See https://lestimes.com/a-familys-tears-for-dead-son/. ] 


20. Even though the right to peaceful assembly may be subject to limited restrictions to protect public order, such restrictions must be necessary and proportionate. Excessive use of force does not constitute a lawful intervention. SALC recommends that security forces be trained in high-stress situations to prevent such violations of the freedom of assembly.  

E. Lesotho fails to guarantee to all citizens the right to non-discrimination and equal enjoyment of rights (Art 2 and 3)

21. Lesotho has made significant progress over the years in promoting gender equality and protecting women’s rights, including several legislative reforms that have been undertaken and the adoption of a range of legislative measures. On 25 October 2022, the High Court of Lesotho, in the case of MK v Director of Public Prosecutions and Others,[footnoteRef:18] issued a judgment on a constitutional challenge to section 32(a)(vii) of the Sexual Offences Act[footnoteRef:19], which imposed a mandatory death sentence on people accused and subsequently imposing a death sentence on persons convicted of sexual offences solely based on their HIV positive status. [18:  M K v Director of Public Prosecutions and Others (CONST 5 of 2020) [2022] LSHC 238 (25 October 2022), https://new.lesotholii.org/ls/judgment/high-court-constitutional-division/2022/238. ]  [19:  Sexual Offences Act No 3 of 2003, https://lesotholii.org/ls/legislation/act/2003/3/lesotho_sexual_offences_act_2003_pdf_14292.pdf. ] 


22. The High Court had to decide on whether the imposition of a mandatory death sentence solely on the grounds of HIV status, and compulsory HIV testing upon arrest, breached the constitutional rights to life, equality and non-discrimination, equal protection of the law, privacy, and dignity and contributed to stigma against people living with HIV. 

23. In its judgment, the High Court, sitting as a Constitutional Court, declared that section 32(a)(vii) of the Sexual Offences Act was unconstitutional to the extent that it imposes a death sentence solely based on a person’s HIV status, as this was discriminatory and amounted to inhumane treatment.[footnoteRef:20] SALC welcomes the judgment and the critical step made by the court to ensure equality.  [20:  M K v Director of Public Prosecutions and Others (CONST 5 of 2020) [2022] LSHC 238 (25 October 2022), https://new.lesotholii.org/ls/judgment/high-court-constitutional-division/2022/238] 


24. Lesotho further decriminalized same-sex sex in its 2012 Penal Code. Since the Penal Code was intended to codify the criminal law, previous common law offences no longer exist.[footnoteRef:21]  [21:  Section 2(2) of the Penal Code, which is aimed at removing unwritten common law offences. Section 187(5) of the Criminal Procedure and Evidence Act provides that “any person charged with sodomy or assault with in¬tent to commit sodomy may be found guilty of indecent assault or common assault if such be the facts proved.” This is a common provision in Criminal Procedure Codes to guide magistrates and judges on alternative sentences if all the elements of a crime cannot be proved. The section does not create a new crime. The Criminal Procedure and Evidence Act is outdated – it was written in 1981, when sodomy was an offence, and simply requires updating to remove the section. A person cannot be charged under the Criminal Procedure and Evidence Act, they must be charged with a substantive provision in the Penal Code or any other written law which creates an offence, and section 187(5) would not qualify as creating an offence – it does not set out the elements of the crime or a sentence.] 


SALC further commends Lesotho for recognizing sexual orientation and gender identity in its Domestic Violence Act of 2023. Section 28(2)(s)(iii) provides that “a person who abuses another person by virtue of their sexual orientation, gender identity or gender expression or any other status, commits an offence and is liable for a conviction not exceeding M10 000 or imprisonment not exceeding 7 years.” 

Discriminatory laws 

25. Lesotho’s domestic legal system remains to have laws and provisions that discriminate against women and deny them the enjoyment of the right to equality. One example is section 10 of the Chieftainship Act, which precludes first-born daughters from succeeding as chiefs based on sex.[footnoteRef:22] Such legislation constitutes a violation of Article 26 of the ICCPR.  [22:  Section 10 Chieftainship Act 22 of 1968. ] 


26. In 2014, the Lesotho Court of Appeal held that section 10 of the Chieftainship Act was constitutional, which left the applicant, in that matter, Ms Masupha, with the only option to approach the African Commission on Human and Peoples’ Rights.

27. SALC urges the Kingdom of Lesotho to amend section 10 of the Chieftainship Act to afford daughters the same succession rights to chieftainship as sons.

F. Lesotho’s irrational and unlawful suspension of Parliament (Article 25)

28. On 16 August 2022, the Prime Minister of Lesotho declared a State of Emergency in Lesotho, which remained in force until 30 August 2022. The purpose of the State of Emergency was to recall Parliament to pass two bills amending the Constitution and the Electoral Act, namely the Eleventh Amendment to the Constitution Bill, 2022 and the National Assembly Electoral (Amendment) Bill, 2022. After the Parliament was recalled on 23 August 2022, both amendment bills were passed by the Parliament of Lesotho.

29. While many stakeholders, including civil society organisations, welcomed the amendments to the Constitution, the ends cannot justify the means. This conduct constitutes a clear threat to the rule of law and the voters’ choice that the elected representatives should only serve as such for the prescribed time under the Constitution of Lesotho. Extending the legislative period of a parliament by calling out the State of Emergence constitutes a severe threat.

30. The State of Emergency triggered a constitutional challenge regarding declaring the State of Emergence. The Prime Minister at the time had referred in his answering affidavit to the “government’s national responsibility to honour its commitment to international partners who sponsored reforms” to justify declaring the State of Emergency and to emphasise the importance of passing the two bills. 

31. The High Court of Lesotho (sitting as the Constitutional Court) concluded that the State of Emergency was unconstitutional. In the matter of Boloetse & Tuke v His Majesty the King and Others, the Court held that the recall of Parliament was outside the powers of the King and that the Parliament, therefore, had no constitutional authority to pass the two bills amending the Constitution and the Electoral Act.[footnoteRef:23] [23:  Boloetse & Tuke v His Majesty the King and Others, [2022] LSHC 216 Const (12 September 2022), https://www.southernafricalitigationcentre.org/wp-content/uploads/2022/09/BOLOETSE-TUKE-V-KING-judgment.pdf. ] 


32. While SALC welcomes the decision of the Constitutional Court, SALC urges the Kingdom of Lesotho to put legislative measures in place that prevent such an abuse of the State of Emergency to extend the term of the government and the Parliament artificially. 
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