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	Appropriate pretrial detention times for children

Cluster of rights:

Right to lawful deprivation of liberty
Right to speedy trial and brevity of pretrial detention
Convention on the Rights of the Child Article 37(b) 
Convention Against Torture Article 2

Areas of concern:

[bookmark: _Ref509599856][bookmark: _Ref511739094]International law strictly limits the circumstances in which children can be placed in detention while awaiting trial or while under investigation pre-charge. Pretrial detention should only be used in exceptional circumstances, where it is necessary to ensure the child’s appearance at the court proceedings, or where the child is an immediate danger to himself/herself or others.[footnoteRef:1] Pretrial detention is only permitted as a measure of last resort and for “the shortest appropriate period of time.”[footnoteRef:2] However, there is no clarity around what is meant by an “appropriate period of time.” The Committee on the Rights of the Child, in General Comment 10, recommended that children who are detained should be formally charged within 30 days and once charged, that a final decision should be made by the court within six months.[footnoteRef:3] The Committee additionally recommended that any such detention should be reviewed regularly by a competent body[footnoteRef:4] These recommendations can and should be strengthened. [1:  Patrick Webb & William Allen Kritsonis, Controlling those Kids: Social Control and the Use of Pretrial Detention among Youth in the United States of America: National Implications, ERIC (Oct. 2006), https://eric.ed.gov/?id=ED493565. ]  [2:  G.A. Res. 44/25, Convention on the Rights of the Child, art. 37(b) (Nov. 20, 1989) [hereinafter CRC].]  [3:  Comm. on the Rights of the Child, General Comment 10: Children's Rights in Juvenile Justice, § 80, U.N. Doc. CRC/C/GC/10 (Apr. 25, 2007) [hereinafter CRC General Comment 10].]  [4:  Id. ¶ 83 (specifying that regular review is “preferably every two weeks”).] 


[bookmark: _Ref509596657][bookmark: _Ref509598336]Defendants in pretrial detention are more likely to be abused, mistreated and tortured,[footnoteRef:5] and children are particularly vulnerable. In many countries, the lack of adequate facilities, food and sanitation, insufficient access to education and training, and compromised contact with family and friends makes even short periods of time in pretrial detention traumatic for children. Detention has been shown to significantly increase the risk of depression, suicide, school drop-out, and drug use among children.[footnoteRef:6] Unfortunately, in many countries the majority of children in detention are awaiting trial and may spend months or years behind bars before having their cases resolved. Even in jurisdictions that have successfully implemented alternatives to detention, children still spend months or years in pretrial detention, often longer than any sentence they might receive on conviction. It is reportedly common for children to receive conditional release or diversion after months of pretrial detention[footnoteRef:7]. This means that the most significant time spent deprived of liberty is while awaiting trial, when children are ostensibly presumed innocent. [5:  Moritz Birk et. al., Pretrial Detention and Torture: Why Pretrial Detainees Face the Greatest Risk, 27, OPEN SOC’Y FOUND. (2011)), https://www.opensocietyfoundations.org/sites/default/files/pretrial-detention-and-torture-06222011.pdf. ]  [6:  Barry Holman & Jason Ziedenberg. The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities, 3–10, JUST. POL’Y INST. (Nov. 28, 2006), http://www.justicepolicy.org/images/upload/06-11_rep_dangersofdetention_jj.pdf. ]  [7:  E.g., Diagnóstico del Sistema de Justicia Para Adolescentes del Estado de Chihuahua: “Buenas Prácticas para las Alternativas a la Detención”, 8–10, JUSTICIA JUVENIL INT’L (Sept. 2017) https://jjimexico.org/projects/chihuahua [hereinafter Diagnóstico 2017].] 


The 2018 report “Children in Pretrial Detention: Promoting Stronger International Time Limits” is the first study of how long countries allow children to be detained awaiting trial. Looking at the legal limits in 118 countries, the report found that 26% of countries have no time limit and 40% of countries allow exceptions to their time limit, risking indefinite detention. However, the length of time that children actually spend in detention awaiting trial is data that countries have not be collecting or reporting. 


The Children in Pretrial Detention: Promoting Stronger International Time Limits report serves as a baseline for the Committee to expand on country practices regarding times of pretrial detention of children. 
[bookmark: _4g83oi30h3up]

Methodology:

This alternative report is based on the Children in Pretrial Detention report on pretrial detention times of 119 CRC State parties.[footnoteRef:8] Such report was conducted by reviewing the respective current statutes or court rules in force at the time that the data was collected.  [8:  Additional methodological information available in Children in Pretrial Detention: Promoting Stronger International Time Limits, i, May, 2018 (available at https:jjimexico.org/ptd-report/)] 

In defining the statutory time period of pretrial detention, when possible, the report applied the statutory maximum for pretrial detention based on the time allowed in detention from arrest until a sentence was established. However, varying jurisdictions defined pretrial detention differently or set limits based on alternative procedural milestones. Where the statute did not provide a length of days or it was unclear, the number of days was based on the national law’s definition of pretrial detention. 

Most jurisdictions did not indicate any time limit for children in pretrial detention pending appeals. For the sake of uniformity, only limits based on pretrial detention before the first adjudication were used. State practices are unclear when a case is appealed, and the child is in pretrial detention, such as if the clock is suspended or if the time limit still applies. 






Australia

	Australia has a blanket statute limit without exceptions with afor juvenile ofspecific limit of 21 days for juvenile of pretrial detentioncustody. Pretrial custody may not exceed the 21 day period.

	Statute Citation
	Criminal Code Act of 1995 (Cth) div 7 (Austl.), https://www.legislation.gov.au/Details/C2018C00298

Division 7—Circumstances involving lack of capacity 

7.1 Children under 10 
A child under 10 years old is not criminally responsible for an offence. 
7.2 Children over 10 but under 14 
(1)  A child aged 10 years or more but under 14 years old can only be criminally responsible for an offence if the child knows that his or her conduct is wrong.  
(2)  The question whether a child knows that his or her conduct is wrong is one of fact. The burden of proving this is on the prosecution.  


Children, Youth and Families Act 2005 (Cth) ss 346, 420 (Austl.), http://www.legislation.vic.gov.au/domino/web_notes/LDMS/LTObject_Store/ltobjst10.nsf/DDE300B846EED9C7CA257616000A3571/B371BB20CD88689DCA2583CB007F1E2E/$FILE/05-96aa108%20authorised.pdf

346  Child in custody to be brought before Court or bail justice 
(1)  Subject to this section, the provisions of Subdivision (30A) of Division 1 of Part III of the Crimes Act 1958 apply to the custody and investigation of a child.  
(2)  Subject to subsection (3), a child taken into custody must be— (a) released unconditionally; or(b) released on bail in accordance with the Bail Act 1977; or  
(c) brought before the Court; or 
(d) if the Court is not sitting at any convenient venue, brought before a bail justice— 
within a reasonable time of being taken into custody but not later than 24 hours after being taken into custody. 
(3) Subsection (2) does not apply if bail may only be granted to a child by a court. In such a case the child must be brought before the Court as soon as practicable and— 
(a)  no later than the next working day after being taken into custody; or  
(b)  if the proper venue of the Court is in a prescribed region of the State, within 2 working days after being taken into custody.  

420  Bail
(2) If a person is refused bail, the person must be remanded in custody for a period not exceeding 21 clear days. 


	Recommended changes to statutory limit according to international law:
	· JJAI recommends that Australia raises its minimum age of criminal responsibility to 12 years.
· JJAI recommends Australia continue to make efforts to establish programs that assist juveniles who are transitioning out of detention and back into society.
· JJAI recommends that Australia continues to address the overrepresentation of Indigenous youth in juvenile detention.

	Additional Information on the country
	· Minimum age of criminal responsibility is 10 years. 
· The States and Territories maintain separate places of detention for juveniles and juveniles are separated from adults. 
· In 2015–2016, 5,500 juveniles were placed under youth justice supervision per day with a total of 11,007 placed in supersion at some time during the year. 84% of juveniles were supervised in the community and 17% of juveniles were placed in detention.
· Specific circumstances may require juveniles in adult prisons, if they are at least 16 years of age and cannot be properly controlled in a juvenile detention center or enages in conduct that threatens the safe operation of a juvenile detention center.
· Indigenous juveniles are overrepresented in the youth justice system—although less than 6% of juveniles aged 10–17 in Australia are Indigenous, 54% of juveniles in detention were Indigenous in 2014–2015.
· The Australian Government is proving $10.6 million over three years to develop a new model of care for Indigenous youth transitioning out of juvenile detention.
Convention on the Rights of the Child, Combined Fifth and Sixth Periodic Reports Submitted by Australia Under Article 44 of the Convention, Due in 2018, ¶¶ 159–169, U.N. Doc. CRC/C/AUS/5-6 (Nov. 22, 2018), 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fAUS%2f5-6&Lang=en


	Questions for the state party related to child pretrial detention time limits:
	· Data on the average time children actually spend in pretrial detention.
· Data on the number of children who spend longer than the maximum time in pretrial detention.
· Data on duration of pretrial detention as it varies by race, gender, religion or other relevant characteristics.
· Data on efforts to reduce the length of pretrial detention and expedite cases.
· Information on how appeals and other challenges affect duration of pretrial detention.

	Link to Global Study
	
https://jjimexico.org/ptd-report/
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