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GENERAL OBSERVATIONS ON THE STATUS OF THE CONVENTION

Incorporation into Danish law

1. In its concluding observations regarding Denmark’s last report, the Committee echoed its recommendation that the Government of Denmark reassesses its decision not to incorporate the International Convention on the Elimination of All Forms of Racial Discrimination (hereby “ICERD”) in the domestic legal order. In this sense, the Government of Denmark replied that “the Convention is a relevant and valid source of law in the Danish legal order. The chosen method of implementation does not hinder its practical application by the Danish courts”
. 

2. The Government of Denmark also highlighted the creation, in 2012, of an expert committee with the task of considering the possibility of incorporating a number of treaties, including the ICERD, into Danish law
. In August 2014, the Committee of Experts presented its conclusions on a final report in which six members recommended the incorporation of the aforementioned conventions, four were against it, while the Government representatives surprisingly refrained from a recommendation. 
3. On November 2014, however, the Danish Government made its position clear by expressing its decision not to incorporate the conventions into Danish law. According to the Minister of Justice, Mette Frederiksen,  the Government of Denmark has decided "not to incorporate additional human rights conventions", because the Government sees a 'risk of a shift of competence from the Parliament and the Government to the Judiciary” 
.

4. DACoRD regrets the Government’s reluctance in incorporating international which are imperative for the protection and promotion of Human Rights. In this sense, DACoRD notes that, despite the Government’s statement that the ICERD is a relevant and valid source of law, there is hardly any mentioning of the Convention in Danish jurisprudence. An official report from the Danish Ministry of Justice informs that, in the period from  January 1st  2001 to January 1st  2014, the UN Convention on the Elimination of All Forms of Racial Discrimination is mentioned in only 3 decisions of Danish courts, and the latest of this judgements dates from 2006
. 
5. However, not a single one of those court rulings actually mentioned the Convention as the legal base for their reasoning and, in one of the cases, there is also an explicit statement, by a body of the Danish Government that, as the Convention was not incorporated into Danish law, it cannot be used as a source of law:

In U2007.341H (judgment of 2 November 2006) the Supreme Court had to decide whether it was contrary to human rights that a municipality and subsequently the Social Board had refused to grant the children allowance to a child who was adopted by one single adopter. The applicant B, as guardian of A, […] also alleged that the refusal was contrary to the UN Convention on the Elimination of All Forms of Racial Discrimination, since there was indirect discrimination on grounds of the child's national and ethnic origin. The Social Board did contend, inter alia, that B invoked provisions of the UN Conventions that are not incorporated into Danish law, which could not be used directly in violation of an express statutory Danish provision, nor do they replace a gap by applicable Danish law. A majority (three judges) of the Supreme Court stated inter alia, that the Social Board's refusal to grant A the children allowance amounts to a form of arbitrary discrimination in violation of the European Convention on Human Rights”

6. As the Danish Ministry of Justice explicitly recognizes that “only the European Convention on Human Rights is incorporated into Danish law, and there are still relatively few decisions in which Danish courts have applied other conventions on human rights than the European Convention”
, DACoRD believes the Danish Government is quite aware that the non-incorporation of  the ICERD – as well as of other Human Rights Conventions – is prejudicial to its application and to the consequent achievement of its goals.
7. The impairment and detriment brought to the realization of Human Rights by the non implementation of the United Nations Conventions by Denmark was recently acknowledged and regretted by the Committee on the Elimination of Discrimination Against Women in its last meeting, in March 2015. On the occasion, the referred Committee expressed the following view:
The Committee regrets that notwithstanding its previous recommendation (CEDAW/C/DEN/CO/7, para. 15), the State party decided, in October 2014, not to incorporate the Convention into its domestic legal order. In this light the Committee is concerned that the State party’s Supreme Court has ruled that non-incorporated treaties do not have the same status in domestic law as incorporated treaties. […]

The Committee reiterates its call to the State party to reconsider its decision not to incorporate the Convention into its domestic legal order or at least to adopt a comprehensive law on prohibition of sex discrimination in all areas covered by the Convention. The Committee also recommends that the State party consider the enactment of a comprehensive law on the prohibition of discrimination covering all internationally recognised grounds and the establishment of institutionalised structures for information exchange and coordination amongst its various bodies for addressing discrimination with a view to ensuring the legal clarity and consistency, particularly for women who are victims of intersecting forms of discrimination.

8. Hereof, DACoRD respectfully asks the Committee once more to remind the Government of Denmark that the incorporation of ICERD into the Danish legal order is a necessary step towards its implementation, and that the formalization of a legal commitment to fight racial discrimination is in no manner incompatible with the principle of the separation of powers.
Lack of Adequate Compensation to the Victims of Racial Discrimination
9. DACoRD also notes that, notwithstanding the numerous statements from the Government of Denmark affirming that the country “attaches great importance to combating intolerance and racism [and that] Denmark has taken and will continuously take a number of measures to protect vulnerable groups in society from discrimination and hate crimes to combat racism, intolerance and xenophobia
”, the State-party has consistently ignored the express recommendations of the Committee on the Elimination of Racial Discrimination regarding the payment of due compensation for the victims of racial discrimination in the country. 
10. In the case of Gelle v. Denmark
 – regarding racist statements made by a Danish politician against the Somali people - the Committee on the Elimination of Racial Discrimination, in its decision of 6 March 2006 recommended that the petitioner should be granted compensation for moral injury and that existing legislation should be effectively applied so that similar violations do not occur in the future. However, this was not the case, as the racist statements in the case were subsequently repeated by another politician and formed the basis for new petitions, and the Government refused to pay compensation in the follow-up procedure. Furthermore, in the analysis of Murat Er v. Denmark
, the Committee also held that the State party should grant the petitioner adequate compensation for the moral injury caused by the violations under art. 2 (1)(d),5(e) and 6 of the ICERD, and once again the State party refused to comply with such determinations.  
11. In Adan v Denmark
 – a case regarding Denmark’s failure to investigate and to take effective measures against racist statements made by politicians - the Committee on the Elimination of Racial Discrimination recommended that Denmark should grant the petitioner adequate compensation for the moral injury caused by the violations of articles of article 2, paragraph 1 (d), article 4 and article 6 of the Convention. However, the Government of Denmark has informed that it would not comply with the Committee’s determinations, hence depriving the victim from due compensation.
12. More recently, in Dawas v Denmark
, the State party was once again considered responsible for the violation of article 2, paragraph 1 (d), and article 6 of the Convention, in a case regarding a violent racist attack suffered by an Iraqi family. The outcome for the victims was nevertheless the same, as the Government of Denmark has followed its tradition of not compensating victims of racism. 

13. Furthermore, the Committee has recommended Denmark to give ample publicity for its decision in the Dawas v Denmark case. Nonetheless, the only action of the Government of Denmark on this subject was to vehemently and disrespectfully criticize the Committee’s decision in the Danish press. 
14. In this regard, the headline of the newspaper Jyllands-Posten on June 23th 2012 read “The Government has had enough of UN sloppiness- A UN decision against Denmark, according to the Government, is so filled with errors that we should not abide by it”(picture of the headline provided below). Further on the article, “a Government’s official says that the case is the gravest example of error so far”. Also, when referring to the aforementioned decision, the Danish Ministry of Justice, Morten Bødskov, declared that “the Committee presents a wrong picture of reality”, and that “Denmark must respect human rights and international conventions, but we will not fall in line if we get criticism based on a wrong premise”
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15. Hereof, DACoRD finds, firstly, that the Danish practice of depriving the victims of racism of compensation is disturbing, and believes that it sends out a message of injustice and impunity that is not compatible with the values of the international community and, specifically, with the obligations in the ICERD. Secondly, DACoRD regrets that the Government of Denmark has chosen not only to ignore the Committee’s determinations, but also to harshly criticize the decision in Danish press, an attitude that undermines the achievement of the goals set forth by the Convention.
COMMENTS ON ARTICLES 2 TO 7 OF THE CONVENTION

Article 2, paragraph 1: States Parties condemn racial discrimination and undertake to pursue by all appropriate means and without delay a policy of eliminating racial discrimination in all its forms and promoting understanding among all races, and, to this end:
 (a) Each State Party undertakes to engage in no act or practice of racial discrimination against persons, groups of persons or institutions and to ensure that all public authorities and public institutions, national and local, shall act in conformity with this obligation; 

Ethnic Profiling and Racial Discrimination in Stop and Search activities conducted by the Danish Police

16. A study conducted by DACoRD in 2011
 attests the practice of ethnic profiling and racial discrimination by the Danish police authorities in the stop and search actions conducted in the country
. People from an ethnic background different than Danish are frequently stopped and searched by the Danish police without any evidence of participation of a crime – a legal requirement for the search to be conducted – and under vague an unsubstantial justifications. In one action, a police officer tried to justify his fruitless approach of two men of African origin saying that “one of them had a red eye”.
17.  Statistics support the case on the existence of ethnic profiling and racial discrimination in the conduction of stop and search approaches by the Danish Police: while immigrants and descendants are little more than 10% of the Danish population, they represented 50% of the persons approached by the police for the stop and search actions, which are often conducted in a humiliating manner. 

18. Young men from a different ethnic background – specially from African origin- report that they have been submitted to body searches on regular bases without any legal support for such, occasions in which they were searched in public, exposed to the judgement of by passers in streets of high circulation, treated in an abrupt, violent and disrespectful manner. Many have reported being victims of physical and verbal violence by the police officers. 

19. The notorious arbitrary and humiliating character of those operations is exemplified by the widely known actions of a police officer who calls his dog “Allah” and threatens young Muslins with the animal, even out of his office hours. The people interviewed for the research affirmed they lack of confidence in the police, and video footage from car searches, as well as the testimonies of the interviewers, corroborate the fact that there is an astonishing difference in the treatment of “immigrants” and ethnic Danes: the police officers tend to be lenient with ethnic Danes, who are usually sent home after criminal episodes,  while being abrupt and disrespectful to the non-ethnic Danes, who, under the same circumstances, are taken to the police station.
20. DACoRD, in this sense, recalls the provisions on the General Recommendation XXX on Discrimination Against non-citizens, which determines that the States party should ”combat ill-treatment of and discrimination against non-citizens by police and other law enforcement agencies and civil servants by strictly applying relevant legislation and regulations providing for sanctions and by ensuring that all officials dealing with non-citizens receive special training, including training in human rights”

21. Moreover, DACoRD highlights that, according to the General Recommendation XXXIV regarding discrimination against people from African descent, the State party should “take measures to prevent the use of illegal force, torture, inhuman or degrading treatment or discrimination by the police or other law enforcement agencies and officials against people of African descent, especially in connection with arrest and detention, and ensure that people of African descent are not victims of practices of racial or ethnic profiling”
. 
22. Ethnic profiling is not only a practice of the Danish police, but also a part of its official communications.  On May 12th 2011, the Copenhagen Police held a press conference to divulgate its action against pickpockets and bag thieves, including the establishment of a special command center with a hotline number, encouraging citizens to call if they see anything suspicious or witness a theft. In the press release, the Police affirmed that the perpetrators of such crimes are typically the following:
“during day- seem predominantly to be professional perpetrators from Eastern Europe. During night: seem to be predominantly men with status as an asylum seeker from Algeria, Morocco or stateless”. 

23. This description, based exclusively on ethnicity, only helps to cement the notion that immigrants are affiliated with criminality, fostering xenophobia. Moreover, it is evident that such depiction has very little practical utility other than spreading a racist message: how does a stateless person looks like? Or an asylum seeker? The only result of such profiling is to make the population in general suspicious towards persons from a different ethnic background- specially against people from African origin. 
24. On this subject, DACoRD recalls the General Recommendation XXXIV regarding discrimination against people from African descent, as well as the General recommendation XXX on discrimination against non-citizens and respectfully requests the Committe to urge the State party to ”take resolute action to counter any tendency to target, stigmatize, stereotype or profile people of African descent and of ”non citizen” population groups on the basis of race, by law enforcement officials, politicians and educators”
 .
Discriminatory interpretation and application of the law by Danish Immigration Authorities
25. There is evidence that the application and interpretation of the law, by the public authorities, is also made in a negligent, unfounded and discriminatory manner.  

26. In a case handled by DACoRD, the Danish authorities denied a black woman the right to a family reunification because they did not considered her marriage, which was performed in Ghana according to the couple’s culture and local traditions, as valid in Denmark, despite a letter from the Ghana Embassy informing that such was a common and recognized form of marriage in Ghana. 
27. The non-recognition of the validity of the couple’s marriage, under those circumstances, amounts not only to discrimination, but also to a violation of their “right to their cultural identity, to keep, maintain and foster their mode of life and forms of organization, culture, languages and religious expressions”, as acknowledged by the General Recommendation XXXIV regarding discrimination against people from African descent
.
28.  Furthermore, this woman also qualified as a co-habiting partner, which is equated, in the Danish Immigration law, to a spouse, hence being entitled to the family reunification visa, a fact that was not taken into consideration by the Danish authorities.

29. Finally, it is a standard procedure and a legal obligation, in the immigration process in Denmark, to request the applicants to provide any missing information or document, and not to dismiss the case summarily. However, in the case at hand, at no moment the Danish immigration authorities performed their duty to request the couple further documents (proof of cohabitation, for instance) or to inform the couple of the situation, which could be easily solved by referring them to the city hall for a civil marriage. 
30. The applicant, who was in the seventh month of her pregnancy, received a letter from the Danish Immigration determining that she must leave the country immediately under the threat of forced deportation. The severe physiological impact of this wrong and negligent decision was of a magnitude that led this woman to suffer a spontaneous abortion precisely after she received the rejection letter, and this grave negligence and mishandling of the case led to the loss of a life and to consequent severe psychological damage to a family of African origin (a picture of the still born child is provided below to illustrate the impact of the violation of the ICERD on human life).
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31. In this sense, DACoRD recalls that the General recommendation XXX on discrimination against non-citizens, States party should “avoid expulsions of non-citizens, especially of long-term residents, that would result in disproportionate interference with the right to family life”
, and regrets the fact that an unborn child perished due to discriminatory practices towards her family. 
Art. 2.2 Special and concrete measures to ensure the adequate development and protection of certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights and fundamental freedom

Roma Discrimination and Segregation
32. In 2010, the Committee recommended the Government of Denmark to take suitable actions to ensure that Roma people are protected from discrimination. In 2013, Denmark affirmed its commitment to Roma inclusion to the municipal level as a continuous process, and that the Danish integration policy is based on the idea that everyone irrespective of their ethnic background, should enjoy equal rights and fundamental freedoms without any discrimination within the areas concerning education, employment, housing and health care
. 

33. Notwithstanding its commitment to Roma inclusion, Denmark has been holding discriminatory and denigrating practices against those people. The Deputy Police Inspector in Sønderjylland, for example, declared that “one should be aware of Roma who beg for money because they have run out of petrol. Their tongues are filled with lies”. 
34. The aforementioned statement, made by a member of the Danish Police, is a very rough generalization, which alone can help to stigmatize an entire population, and manifestly amounts to racism and, in this sense, DACoRD notes that States party should ”take all necessary measures in order to avoid any form of discrimination against immigrants or asylum-seekers of Roma origin”
 according to the General recommendation XXVII on discrimination against Roma.
35. Furthermore, the Immigration Service, while placing the asylum seekers who are granted residence in Denmark by an allocation of quotas among the country's municipalities, allows the municipalities to have lists of specific groups of people that they do not want to receive. As widely broadcasted by Danish media
, many municipalities have expressly asked the Immigration Service to not receive Roma refugees, a behavior that only contributes to the negative depiction of these people, and only impairs their integration process. 
30.
It is important to note that, according to the General recommendation XXVII on discrimination against Roma, States party are supposed to “develop and implement policies and projects aimed at avoiding segregation of Roma communities in housing” and to “act firmly against any discriminatory practices affecting Roma, mainly by local authorities and private owners, with regard to taking up residence and access to housing”
. Hereof, DACoRD respectfully asks the Committee to remind the State party of its obligations in this regard.
Art. 3: States Parties particularly condemn racial segregation and apartheid and undertake to prevent, prohibit and eradicate all practices of this nature in territories under their jurisdiction.
Segregation of People from Certain Nationalities in the Immigration Service Allocation of Asylum Seekers

36. DACoRD makes reference to the previous paragraphs regarding the Danish Immigration Office questionnaire on preferences in the allocation of refugees. In the 2013/2014 consultations, the municipalities of Skive and Haderslev stated that they would not receive refugees from Chechnya, and Broenderslev goes further, segregating not only Chechens (“we do not have people from this group and we do not want them on the basis of the experience of the surrounding municipalities”
), but also Syrians and Kurds, because “several of the young men in the group have mental health problems, addictions - alcohol / marijuana
”. Morsø does not want refugees from Congo, as "they are difficult to integrate." 

37. Once again, DACoRD believes this practice to be discriminatory and segregationist. Moreover, labelling people of certain nationalities as mentally ill, drug and alcohol addicts and unable to integrate not only contributes for the stigmatization of those people, as it perpetuates racism and segregation. 

38. The general prohibition of discrimination under international law may only be alleviated if there is an objective justification or if the discrimination is proportional. Excluding people on the grounds of their nationality of ethnicity from certain areas without consistent explanation seems like an illegal form of structural racism, which is not only voiced by the local administrations, but endorsed by the Immigration Office. 

39. DACoRD, hereof, expresses its concern regarding the presence of segregation and discriminatory practices towards people from certain nationalities in Denmark, a scenario that is even more disturbing considering that such actions are a part of the immigration policies in the country.
Art. 4: States Parties condemn all propaganda and all organizations which are based on ideas or theories of superiority of one race or group of persons of one colour or ethnic origin, or which attempt to justify or promote racial hatred and discrimination in any form, and undertake to adopt immediate and positive measures designed to eradicate all incitement to, or acts of, such discrimination and, to this end, with due regard to the principles embodied in the Universal Declaration of Human Rights and the rights expressly set forth in article 5 of this Convention, inter alia:

(a) Shall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such acts against any race or group of persons of another colour or ethnic origin, and also the provision of any assistance to racist activities, including the financing thereof;

(b) Shall declare illegal and prohibit organizations, and also organized and all other propaganda activities, which promote and incite racial discrimination, and shall recognize participation in such organizations or activities as an offence punishable by law;

(c) Shall not permit public authorities or public institutions, national or local, to promote or incite racial discrimination.

The Role of the Director of Public Prosecutions in the Discontinuance of criminal cases regarding the promotion or incitement to racial hatred and discrimination
40. The Committee has already uttered its concern over the powers of the Director of Public Prosecutions to stop investigations, withdraw charges or discontinue cases, and, in this sense, has recommended the establishment of an independent and multicultural oversight body to assess and oversee the decisions taken by the Director of Public Prosecutions. However, the Government of Denmark has manifested its decision not to follow the Committee’s recommendation.
41.  DACoRD stresses that this refusal is detrimental to the implementation of the ICERD and to the achievement of its aims, and recalls the General Recommendation XXXV on Combating Hate Speech, as it determines that “independent, impartial and informed judicial bodies are crucial to ensuring that the facts and legal qualifications of individual cases are assessed consistently with international standards of human rights”, and that “judicial infrastructures should be complemented in this respect by national human rights institutions in accordance with the principles relating to the status of national institutions for the promotion and protection of human rights”
.
42. According to the Danish Administration of Justice Act, Section 218, the prosecution authority has the monopoly to bring criminal cases before the courts, unless there is a specific provision allowing private individuals to initiate cases. Furthermore, under the Criminal Code, Section 275, the public monopoly for the prosecution authorities is expressly reserved in respect of Section 266b, and the decision by the Director of Public Prosecutions (Rigsadvokaten) is final and cannot be appealed. 

43. DACoRD notes that these provisions amount, in practice, a shield created by the prosecution authorities barrier against effective investigation of violations of Section 266b. 
44. The Danish Government mentioned, in its previous report, the instruction 2/2011 from the Director of Public Prosecutions regarding the investigation and prosecution of cases concerning violation of Section 266 b of the Criminal Code and the Act on Prohibition of Discrimination based on Race and cases in which Section 81, No. 6, of the Criminal Code might apply
. In relation to the aforementioned document, DACoRD would like to emphasise that its wording draws very narrow circumstances to its application, and even when the objective requisites are met, the offenders usually receive a very favorable interpretation on the subjective requisites, excepting them from justice. In a ruling of 2012, the Director of Public Prosecution has acquitted a journalist that, during an interview, has said that “when a Muslim man rapes a woman, it is his right to do so”, “The Swedish girls are raped, gang raped, etc. etc. There is nothing wrong in it from an Islamic perspective. This is their right ...”, “But they rape their own children ... we hear of it all the time; that girls in Muslim families are raped by their uncles or cousins or by their father.”, “The women have no value, they are not people. They have a function as uteri - They carry the warriors’ offspring with the purpose of creating more warriors. In addition, they can be used for sexual purposes, but they have no value. No value as human beings or similar”
.
45. Notwithstanding the discriminatory and offensive content of such statements, made by a journalist at an interview, the outcome was once again lack of proper measures to combat racist speech. Another example of how the ample powers of the Director of Public Prosecution are, in fact, an obstacle towards the concretization of the ICERD was recently handled by DACoRD. In the referred case, a woman from Jewish background was victim of hate speech by a man who posted the following comment, directed to her, in the debate forum web page of a newspaper of wide circulation: 
“Jews have lied for 2000 years. They fooled Europe that they were refugees. Said “next year in Jerusalem”, and then they would not integrate. But did they go home in 1948, when they got Israel? NO. Most were in Europe. I will be happy to put them in livestock wagons, and send them home”. 
46. The offender not only labelled Jews as liars, deceivers and compared them to cattle. He also made a clear and unquestionable reference, in the debate website of a newspaper, to the livestock wagons used to transport the Jewish people to concentration camps during the Nazi regime in Germany.  Despite the gravity of this offense, that propagated the repetition of one of mankind’s most tragic episodes in a public debate website of a widely accessed internet forum, with the clear intent of degrading people from Jewish origin, the Director of Public Prosecution closed the case in March 18th 2015, arguing, inter alia, that the petitioner – a Jewish woman to whom the offenses were specifically directed – and that DACoRD – an organization which specifically addresses racial discrimination cases – lacked legal interest in the case.
47. As DACoRD has dealt with numerous cases regarding racist speech that where closed by the Director of Public Prosecution without investigation, hence depriving the victims from access to justice, the organization is concerned about the possibility of a structural racism in the Danish criminal system, and notes that, according to the General recommendation n. XXXV Combating racist hate speech, “effective implementation is characteristically achieved through investigations of offences set out in the Convention and, where appropriate, the prosecution of offenders”
 
48. Furthermore, DACoRD regrets that the Danish Parliament building was hosting an exhibition of racist pictures from the Swedish artist Dan Park (examples of the pictures exhibited in Denmark are provided below), who has been already convicted several times for racism by the Swedish authorities by the outrageous character of his work. The fact that the exhibition- which contained pictures of African men hanging from a bridge or in chains, stated “our negro slave has run away”, portrayed Adolph Hitler saying “not only niggers have dreams” etc -  was held at  Christiansborg Palace, the house of Denmark's three supreme powers, is also perturbing, as it sends the message to the general public that the Danish Government is accessary to such condemnable practices
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Racist violence 

49. DACoRD, while welcoming the initiative of the Danish Government of making hate crime a special area of focus in the 2012-2015 strategy of the prosecution service, would like to highlight that the practice of police authorities is not coherent with the fight against racially motivated offenses. 
50. Recently, DACoRD offered legal advice to a man of Iranian background who was physically attacked by a man in a commercial establishment, resulting, according to a medical report, in lesions in his nose and scalp, and massive facial swelling. The offender was shouting many racist insults, in a clear reference to the victim’s Iranian ethnic background and appearance, and according to a witness, the racist insults were also shout in front of a police officer.

51. The victim later received a letter from the Copenhagen Police charging him with a fixed-term penalty under the accusation of involvement in a mutual violence episode. Therefore, the Copenhagen Police not only ignored the racist elements in the case, but it also wrongfully accused the complainant, despite the gravity of his injuries, the testimonies in his favor and the racist insults shouted in the present of a police officer, of actually having collaborated to the violence.
52. On this subject, DACoRD notes that, within the factors that should be taken into account in order to better asses the presence and extent of racial discrimination in the administration and functioning of the criminal justice system towards persons of a different ethnic background, the General recommendation XXXI mentions “The handing down by the courts of harsher or inappropriate sentences against persons belonging to those groups”. 
53. After several appeals from DACoRD, on February 2014 the Copenhagen City Court delivered a judgment acquitting the complainant and excepting him from his fixed-term penalty, but on February 2015, the Director of Public Prosecution decided that the fact the accused shouted words as "Paki", "immigrants come to the country and destroy it all", "they are disgusting" and "they are pigs” did not constitute evidence enough to configure a hate speech crime under section 266b of the Danish Criminal Code. Furthermore, at no moment did the Danish public authorities proceed to investigate the crime of violence, aggravated by racist motivation (articles 244, 245 combined with 80 (1), VI of the Danish Criminal Code).

54. DACoRD stresses that the negligence in dully handling offenses of such severity ignores the guidelines provided by General recommendation XXXI on the prevention of racial discrimination in the administration and functioning of the criminal justice system, as it determines that the “competent services should be instructed to receive the victims of acts of racism in police stations in a satisfactory manner, so that complaints are recorded immediately, investigations are pursued without delay and in an effective, independent and impartial manner, and files relating to racist or xenophobic incidents are retained and incorporated into databases”.

55. In this sense, DACoRD that this episode may be just another instance of the structural racism that seems to be present in the criminal justice system in Denmark, hopes the Committee may address the issue this issue.
Art. 5: In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights:
[…]

(d) Other civil rights, in particular:

[…]

 (iv) The right to marriage and choice of spouse;
Discriminatory and Restrictive Conditions for Family Reunification

56. The Committee has expressed its concern regarding the restrictive conditions under Danish Law regarding family reunification, and that they may lead to a situation where persons belonging to ethnic and national backgrounds other than Danish are discriminated against in the enjoyment of their right to family life, marriage and choice of spouse
  Although some modifications were introduced in 2012, the alterations were of little practical impact. 
57. According to the Danish Government,  “the former rules on family reunification entailed a condition that the spouses’ aggregate ties with Denmark must be stronger than their ties with any other country unless the spouse living in Denmark is a Danish national or has been residing in Denmark for more than 28 years”. According to the new rules, this condition does not apply if the spouse or partner living in Denmark has held a Danish citizenship for over 26 years. The same applies if the spouse or partner in Denmark came to Denmark as a small child or was born and raised in Denmark and has been a legal resident in Denmark for more than 26 years. The reduction from 28 to 26 years is almost insignificant, specially considering that the 24-year rule is still a requisite for family reunification.

58. DACoRD notes that, at this moment, this discriminatory provision is being legally questioned, as Denmark stands before the European Court of Human Rights, in the case Biao v Denmark
, for violation of art. 14 of the European Convention of Human Rights (Prohibition of Discrimination). 
59. Furthermore, the 2012 modifications increased the requisite that the spouse living in Denmark may not have received public benefits (under the terms of the Active Social Policy Act or the Integration Act) from one year to three years prior to the application for family reunification. 
60. The extension of this requisite brings unfair and even inhumane results, as even people who received  rehabilitation benefits in connection with accidents at work are denied the right to family reunification, and consequently expulsed from the country, placing their families in a fragile and unstable situation that often leads to stress, trauma, depression and psychological damage
. Moreover, there is a clear discrimination regarding the enjoyment of family life, and DACoRD recalls that the States party are supposed to “avoid expulsions of non-citizens, especially of long-term residents, that would result in disproportionate interference with the right to family life”
 according to the General recommendation XXX on discrimination against non-citizens.
61. The 2012 amendment also introduced another requisite for family reunification if the  spouse living in Denmark is not a citizen of Denmark or another Nordic country, or he/she is a refugee. In this case, the spouse living in Denmark must have been studying, working or been self-employed for three of the past five years prior to submitting an application for family reunification. The Immigration Office only considers this requisite fulfilled in case the spouse living in Denmark has a full time job and a non-temporary contract, excluding people who held temporary jobs, jobs as substitutes and who were covering maternity leaves. DACoRD deems such requirements as discriminatory, especially bearing in mind the notorious adversities faced by non-Danes in the Danish job market.
62. Additionally, as stated by the General recommendation XXX on discrimination against non-citizens,  “under the Convention, differential treatment based on citizenship or immigration status will constitute discrimination if the criteria for such differentiation, judged in the light of the objectives and purposes of the Convention, are not applied pursuant to a legitimate aim, and are not proportional to the achievement of this aim”
. DACoRD does not deem the imposition of such requisites upon non-citizens as legitimate or proportional.
Art 5: In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights:

[…]

 (e) Economic, social and cultural rights, in particular:
[…]
 (v) The right to education and training;

Forced dispersion of bilingual children
63. According to Danish legislation
, children that are considered to have a mother-tongue other than Danish (bilingual) are periodically submitted to language screening in order to evaluate their capacity in the Danish language.  In case they do not obtain the necessary score at the language evaluation, they are compulsorily sent to another school institution, thus depriving these families of school choice.  Children as young as 5 years old are submitted to such tests, which specifically target non-Danish families in a discriminatory manner. 

64. Statistics support the claim that the test is designed with the purpose of dispersing children from a non-Danish background, as the approbation rates are as low as 19% in cities such as Arhus
. As Danish students are not submitted to the language screening, such test is discriminatory in relation to ethnicity and race, as it generally has the consequence that children from a non-Danish family are expelled from their nearest district school and deprived of school choice. 

65. DACoRD notes that General recommendation XXX on discrimination against non-citizens urges States to “avoid segregated schooling and different standards of treatment being applied to non‑citizens on grounds of race, colour, descent, and national or ethnic origin in elementary and secondary school and with respect to access to higher education”

66. It is important to stress that such tests are not developed by bilingual linguists, nor have they been examined by such capacitated professionals. Furthermore, the Government has not consulted the minorities affected by the language screening in any point before making this decision, meaning that the families and the children from a non-Danish background never had the opportunity to express their position regarding those measures. 
67. Bearing in mind the interrelatedness of Human Rights,  DACoRD notes that the lack of any previous consultation before the implementation of the tests, as well as the forced dispersal of children, violate also art. 3.1 of the Convention on the Rights of the Child, which determines that in all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. 
68. Furthermore, the General comment XIV on the right of the child to have his or her best interests taken as a primary consideration, from the Committee on the Rights of the Children, expressly determines “whenever a decision is to be made that will affect a specific child, an identified group of children or children in general, the decision-making process must include an evaluation of the possible impact (positive or negative) of the decision on the child or children concerned. Assessing and determining the best interests of the child require procedural guarantees. Furthermore, the justification of a decision must show that the right has been explicitly taken into account. In this regard, States parties shall explain how the right has been respected in the decision, that is, what has been considered to be in the child’s best interests; what criteria it is based on; and how the child’s interests have been weighed against other considerations, be they broad issues of policy or individual cases”
.
69. DACoRD thus asks the Committee on Racial Discrimination to recommend the review of this police by the Danish Government.
Discrimination against children from a non-Danish background

70. DACoRD is also concerned about the vulnerable position of children from ethnic minorities in Denmark, as it has received several complaints regarding discrimination, bullying and psychological distress suffered by those children.  
71. Research shows that, after the implementation of the language screening test, children from ethnic minorities do not feel that the school is their place. In her studies, researcher Laura Gilliam concluded that bilingual students “feel that they are second-class students. They say: Danes do not like us; they think immigrants are aggressive and stupid”
. Deprived from school choice, bilingual students are forcibly dispersed in different schools, in which they often have no contact with other bilinguals and, as a result, they are feel much more insecure and are more often bullied than ethnic Danish children
. 

72. Danish education institutions have not only been ignoring the widespread practice of bullying and harassment based on nationality or ethnicity in schools, but also dealing with the problem by segregating the victims, often expelling them from school due to “incompatibility” issues. In several cases, children have been verbally offended and even physically harmed in the school classrooms because of their color or origin. Some of those violations were perpetrated by the teachers
 and, in other cases, the teachers and the school administration have tolerated bullying and discriminatory violence in the classrooms. 

73. In several cases, when the parents of the harassed children have tried to address the issue at the schools, seeking to secure the physical and emotional well being of the infants in the school environment, the institutions have not only ignored the parents’ concerns, but also subsequently expelled the harassed child from the school
, thus segregating them from Danish educational system
 and punishing the child, a victim of racial discrimination in a vulnerable situation, instead of addressing the issue at an institutional level. 
74. Acknowledging the interrelatedness of Human Rights, DACoRD points out that the General Comment n. I on the Convention on the Rights of the Child determines that 

“in addition, the school environment itself must thus reflect the freedom and the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin called for in article 29 (1) (b) and (d).  A school which allows bullying or other violent and exclusionary practices to occur is not one which meets the requirements of article 29 (1).”

Discrimination in the offer of mother tongue education

75. In 2002 the Government of Denmark amended the Primary Education Act and, as a result, only children from the European Union and children from Norway, Iceland, Lichtenstein, Greenland and the Faroe Islands have the right to mother-tongue education
 in the country. Under those circumstances, it is estimated that more than 90% of students with a foreign background have are being excluded from the right to mother tongue education
, and this discriminatory practice is reflected in a considerably lower school performance by children from a different ethnic background.
76. The Committee has already expressed its regret concerning Denmark’s failure to provide general policy direction on mother-tongue education to municipalities and other actors in the field, and pointed out that there is no explanation as to why people of other ethnic groups that seek to benefit from mother-tongue tuition have not been included in the programme
. The Committee also recommended that “the State party provide a general educational policy on this matter to cover all groups and take appropriate measures to assess whether people of other ethnic groups require mother-tongue teaching and that this be extended to their children who can then benefit on an equal footing with children from the EU, EEA countries, Faroes and Greenland”.
77. The lack of compliance with the Committee’s recommendation has serious effects: students with an ethnic background other than Danish have historically been far behind their ethnic Danish classmates in math, reading and science, and the numbers provided by the Danish Ministry of Education show that this gap is even increasing, as almost half of these students leave school without adequate functional math skills
.

78. Also, looking at the proportion of students who perform poorly (level 2) or good (above level 4), there is also a significant difference between students with and without an immigrant background. This shows that the proportion of immigrant pupils who are doing well has decreased in parallel with ethnic Danish students from 2003 in 2009 to 2012, while the proportion of those who perform poorly has increased
.
79. In this regard, DACoRD would like the Committee to once again stress the importance of providing equal opportunities in mother-tongue teaching for children as a fundamental step in the fight against discrimination.
Art. 6: States Parties shall assure to everyone within their jurisdiction effective protection and remedies, through the competent national tribunals and other State institutions, against any acts of racial discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination.

Lack of Effective Remedies by the Board of Equal Treatment

80. While welcoming the establishment of the Board of Equal Treatment, an organ responsible for dealing with discrimination complaints, DACoRD expresses its concern regarding the lack of effective remedies provided by its procedures. 
81. The figures show that the Board of Equal Treatment recognized the occurrence of discrimination due to the ethnic background and consequently granted compensation to the victim in only less than 9% of the cases submitted to its appreciation.  By contrast, the Board of Equal Treatment has determined the presence of discriminatory practices and awarded compensation in around 34% of the cases regarding gender discrimination, and in 39% of the cases concerning age discrimination in the same period
. 

82. The analysis of the data shows that a positive verdict is handled three to four times more often in other areas in comparison to the cases regarding ethnic discrimination. DACoRD believes these figures may be signal the failure of the Danish Government to assure effective protection and remedies, through the competent national tribunals and other State institutions against any acts of racial discrimination.
83. The Committee has already noted that the prescribed procedure at the Board of Equal Treatment is very impersonal, that the Board is not in a position to obtain evidence such as explanations or testimonies by the parties concerned, and that the secretariat of the Board can dismiss complaints found to be unsuitable for consideration by the Board
.  DACoRD echoes those conclusions, and believes that such scenario is detrimental to the pursue of effective remedies at national level, which impairs the achievement of the goals of the Convention on the Elimination of Racial Discrimination.
84. Finally, DACoRD believes that the situations addressed previously regarding the lack of compensation for the victims of racial discrimination, as well as the ample powers of the Director of Public Prosecution to discontinue cases regarding racism, also constitute a breach of article 6 of the Convention, as they deprive the victims from an effective remedy, and respectfully asks the Committee to address the matter with the State party.
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