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CURRENT HUMAN RIGHTS ISSUES IN DENMARK – 2008
The right to life - ECHR art. 2, CCPR art. 6:
Use of force by the police 

The District Court of Frederiksberg / Eastern Hight Court
18 October 2007: The District Court at Frederiksberg acquitted two police officers of charges of violence leading to death, aggravated violence and having endangered the life and limb of others – by having fired 13 shots and 7 shots, respectively, against the driver of a car. The driver in question was hit by at least 8 shots and died shortly after the incident. The court unanimously acquitted one of the accused, having discharged 13 shots, because he acted in self-defence, cf. Art. 13, Section 1. The other defendant, firing 7 shots, was also unanimously acquitted of having fired 5 of the shots according to Art. 13, Section 1; and was acquitted of firing the other 2 shots – by a juror vote of 2-1 – according to Art. 13, Section 2 (a reasonable extension of the limits for self-defence). The case was appealed to Eastern High Court which on February 26, 2008 found that two shots had been beyond the right to self-defence. However, the court decided the punishment to be annulled.
The prohibition against torture - ECHR art. 3, CCPR art. 7:

Solitary confinement 
Draft proposal to change the Administration of Justice Act  

The draft proposal aims at achieving a general time limit on solitary custody. The proposal reduces the different limits to the maximum duration allowed of custody spent in isolation. For instance, the limits of 4 weeks, 8 weeks, and 3 months, respectively, are changed to 14 days, 4 weeks and 8 weeks, respectively. Furthermore, no solitary custody may extend beyond 6 months, unless the charge concerns a deliberate violation of Art. 12 or 13 of the Criminal Code (terrorism, etc.); Art. 191 (drug-related crimes); or Art. 237 (homicide). 

For young people under 18 years of age, the fixed maximum limit of 8 weeks of solitary custody is changed to a maximum of 4 weeks. The latter limit may be waived if the charge concerns a deliberate violation of Art. 12 or 13 of the Criminal Code. According to the proposal, requests for continued solitary custody must be made in writing; if the request is for isolation beyond 8 weeks, the Director of Public Prosecution has to approve. 

The proposal also widens access to anticipatory evidence. The purpose of this stipulation is to abolish solitary custody based on concerns for police investigations. 

Reference: Act no. 1561 of 20 December 2006.

Draft proposal to change the Administration of Justice Act (Solitary custody). 

The Act entered into force on 1 January 2007. 

Overcrowded detention facility

The Parliamentary Ombudsman has raised a number of critical questions to the Directorate for Prison and Probation Services concerning conditions in a small detention facility in the east Greenland town of Tasiilaq. The detention facilities in Tasiilaq are among the tiniest in Greenland. They consist of three “drunk tanks” and one common room – each of about 6 square metres. The detention facility has been built for inebriated persons, but is also widely used for other detainees being held in the detention while the criminal case against them is investigated. The detention has been designed for three people; yet, statistically, the Ombudsman has learned that they are nearly always overbooked. Thus for periods of time, as many as 6 to 7 detainees have been held in the detention. 

Cooperation with countries using torture

The Director of the Police Intelligence Service (PET) said to the daily Politiken that PET would cooperate with countries in Northern Africa and the Middle East in the fight against terror even though these countries use torture during interrogations. 
The Institute’s Assessment: Cooperation should only be entered into with states that abstain from the use of torture, or with states like e.g. Jordan and Morocco where a process of change has been instigated. A clear and formalized framework for such cooperation between PET and foreign intelligence services should be laid out. And needless to say, it should be based on human rights and considerations for the rule of law. As soon as PET has reason to believe that a country of cooperation does not live up to these minimum standards, the cooperation should, in principle, end. 
In the event that information crops up which could probably save human lives, such information cannot be ignored. Then PET will be obliged to act regardless of how this information surfaced. But PET will be transgressing a boundary if it makes information obtained through torture a routine part of normal intelligence work. PET must not become directly involved in activities that violate the prohibition of torture, because it will then appear as a passive consumer of torture-induced information. Similarly, PET should not request additional information from a non-European intelligence service that could ultimately mean that more people are subjected to torture. 

In principle, this encourages torture. The prohibition of torture is absolute and cannot be bent. Denmark must therefore not put itself in a situation where it is permitted to overlook that countries outside Europe procure information in ways that violate the Convention on Torture and ways that are deeply violating and degrading to the people that are victimized. 

This remains a dilemma; you must on one hand be mindful of the prohibition of torture and on the other of the lives and security of Danish citizens. Under extreme circumstances, you may be forced to act on critical intelligence if this means saving human lives. But right now the important thing is to avoid that Denmark becomes dependent on this type of intelligence. This will only be achieved by keeping a clear distance to torturing states and setting very precise demands and terms before cooperating with these states. 

If the need arises for new ways of fighting terror and saving human lives, this must be done by focusing on legal methods of intelligence gathering. It is a Danish tradition that intelligence is gathered respecting fundamental principles of rule of law. 

Rendition flights

The Report of the Temporary Committee of the European Parliament on CIA’s presumed use of European countries for the transportation and illegal detention of prisoners. In the Report, Denmark is criticized for not having appointed a representative of the Danish government to a meeting of the Temporary Committee. According to the Report, there have been at least 1,245 CIA flights through European airspace in the period 2001-2005. Denmark has supplied data concerning CIA flights in connection with the writing of the Report and prepared answers in connection with the European Council’s Reports on ”rendition flights” in 2006. The European Parliament approved a criticism of the lack of participation from several member countries in the investigation of CIA’s alleged detainee transports and detention facilities in Europe. Based on its report, the Parliament urged member countries to initiate investigations of these “rendition flights” and urged member states to introduce a ban against or a system controlling all CIA flights that are suspected of being involved in the transportation of prisoners. 

Reference: Report on the alleged use of European countries by the CIA for the transportation and illegal detention of prisoners (2006/2200(INI)) of 30 January 2007 may be found at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP// NONSGML+REPORT+A6-2007-0020+0+DOC+PDF+V0//EN&language=EN 

Personal liberty, ECHR art. 5, CCPR art. 9:

Anti-terrorism legislation

The Glostrup case

Four men were indicted for attempted terrorism. The case was decided on 15 February 2007. Three of the four defendants were found guilty by the lay assessors, while the legal judges found insufficient evidence to find the three defendants guilty. Consequently, the Court ruled for a new trial if the Public Prosecutor upheld the indictment. The fourth defendant was found guilty and sentenced for attempted terrorism. Because of the defendant’s young age (16 at the time of the crime), punishment was set at 7 years prison. On 11 July 2007, the Minister of Justice decided, upon recommendation from the Director of Public Prosecution, to drop the charge of attempted terrorism for two of the defendants. The case against the third defendant will once again be brought to the High Court with the purpose of a new trial with new judges and lay assessors.
The right to respect for private and family life, ECHR art. 8, CCPR art. 17:
Children in asylum centres 

In 2007, the conditions of children in asylum centres were studied in several Danish reports; they pointed out that the children were suffering under the emotional pressure encountered by these families. Denmark has a responsibility to care for these children in a way honouring the principles enshrined in the UN Convention on the Rights of the Child to always secure the child’s best interests. This year the UN Torture Committee and the Council of Europe Human Rights Commissioner also voiced concerns regarding children’s predicament in the asylum centres. 

The right to respect for home and correspondance, ECHR art. 8, CCPR art. 17:

Logging of telecommunication traffic

Draft bill amending the Act on Competition and Consumer Relations on the Telecommunications Market (Certain technical requirements for providers of electronic communications networks or services – follow-up to the government’s Action Plan on combating terrorism).

The proposal must be seen in connection with the government’s Action Plan on combating terrorism. The proposal will mean that providers of electronic communications networks or services must prepare their equipment and systems in a manner that permits invasion of the secrecy of correspondence regardless of the technological means of dissemination as far as previous information is concerned. Appendix 3 to the proposal contains the so-called ”Logging Directive”, according to which providers of electronic communications networks or services to end users must register and save data regarding telecommunications traffic generated in the provider’s network, making these data available for use in the investigation and prosecution of punishable acts. The Directive contains requirements implementing parts of EU Directive 2006/24/
Video surveillance 

Draft bill amending the Act on Prohibition of Video Surveillance, etc. and the Act on Personal Data. (Expanding access to video surveillance and strengthening legal protection with regard to personal information in connection with video surveillance).

 In February 2007, the government proposed legislation to expand the right of private citizens to establish video surveillance in public spaces aimed at preventing crime. Among other things, the new rules will allow banks and stores to create video surveillance of their own entrances and facades. At the same time, tightened general rules are added to the Act on Personal Data regarding the protection of personal data with regard to video surveillance. 

Reference:  Act no. 519 of 6 June 2007
The right to freedom of religion, ECHR art. 9, CCPR art. 18:

Manifestation of religion  

Politicians wearing the headscarf 

The Praesidium of the Danish Parliament has discussed whether it should be allowed to speak in the Danish Parliament while wearing a Muslim headscarf. The Praesidium stated the following:

”Today the Praesidium has had the opportunity to discuss regulations in the Parliament, including the question of headscarf. It has been a constructive discussion and we have touched on all the aspects of the subject including the constitutional provisions on the rights of elected members of the Danish Parliament. 

Even though there are divided opinions in the Praesidium it is agreed that a common practice will be followed where anyone who is elected into the Parliament will have access to speak and vote in the Parliament.  The Praesidium however agrees that clothing should not make it impossible to recognize members of the Parliament.”

The statement from the Praesidium can be obtained by contacting the Parliament Information (Folketingets Oplysning) on: fo@ft.dk
Judges displaying religious affiliation

It has especially been discussed whether it should be prohibited for judges to display religious symbols. The argument for a prohibition is that a judge not only has to be impartial but also has to be seen to be impartial, and hence refrain from showing religious and political symbols and affiliation.

The Court Administration (Domstolsstyrelsen) published in December 2007 a staff policy that it should be allowed for employees at the Danish courts to wear a Muslim headscarf as long as the face was not covered. The Court Administration is of the opinion that persons of a certain religious persuasion are not necessarily unable to function as a judge even if the person has publicly stated his or her belief. 

Source:http://www.domstol.dk/om/Nyheder/ovrigenyheder/Documents/Notat%20om%20adf%C3%A6rd%20og%20personlig%20fremtraeden%20ved%20Danmarks%20Domstole.pdf
The Danish Minister of Justice has announced that a bill will be proposed this fall containing a prohibition for the legally trained judges against displaying religious symbols. The lay judges, the Prosecution and the jury (Nævninge) will not be covered by the ban.

Hight Court East U.2007.316Ø Kirpan knife

A 10 cm long knife (kirpan) carried as a religious symbol was covered by Art. 4, Section 1 of the Small Arms Act. 

T, who is a devout Sikh, carried a knife (kirpan) with a blade about 10 cms long in a public place. He was found to have thus violated Art. 4, Section 1, no. 1 of the Small Arms Act. The fact that he carried the knife as a devout Sikh could not be viewed as a creditable purpose ameliorating this infraction. This interpretation was not seen to be in violation of Art. 9, cf. Section 2 of ECHR. The High Court waived punishment for the offence, cf. Art. 83, Section 2. T’s knife was confiscated pursuant to Art. 75, Section 2, no. 1 (dissenting opinion regarding the confiscation). 

Birth registration

Supreme Court Case: A vs. the Ministry of Ecclesiastical Affairs

Birth registration in Denmark and Danish state subsidies to the church did not violate the ECHR. 

A father belonging to the Catholic Church found that it was improper that he was obliged to enter the birth of his daughter in the so-called “ministerialbog” of the state church; i.e. in the main ledger kept by each parish to register each birth. Furthermore, he found it improper that the state subsidizes the state church, whereby all taxpayers regardless of their faith contribute to the upkeep of preaching in the state church. The father claimed, among other things, that Danish birth registration and the state subsidy to the church violate the provisions in the ECHR regarding freedom of religion and the right to respect for private life and family life. 

Regarding birth registration, the Supreme Court stated that according to Art. 1 of the Act on Registration of Births and Deaths, all births in this country (except Southern Jutland) must be reported to the parish ledgers kept by the state church. The keeper of this ledger takes care of this task as part of the state administration; in other words, this registration is an administrative task carried out according to statutory administrative law, and it is without any religious implications. Moreover, registration may take place without the need of going to the church office in person; the birth certificate for an individual who is not a member of the state church is not amended with the words ”The Danish People’s Church”. Thus the registration of birth procedure neither affects the right to freedom of religion according to Art. 9 of ECHR nor the right to respect for private life and family life according to Art. 8; nor does it imply violation of the prohibition against discrimination in Art. 14, cf. Arts. 8 and 9. 

The Supreme Court therefore did not find that the requirement that A should report the birth of his daughter to the ledger at Parish X involved any violations of his rights. 

Regarding state subsidies to the People’s Church, the Supreme Court noted that the financial foundation of the state church rests on income deriving from church tax, state subsidies and other income, including rent income. According to the law regulating church finances, the state defrays the cost bishops’ salaries and part of the salaries of provosts and pastors. The state subsidy, which again derives from the state’s tax and duty revenues, etc., amounted to approx. DKK 700 million in 2004, or about 11 per cent of state church income, while the special church tax made up about 79 per cent. 

As a non-member of the state church, A does not pay church tax, but makes some contribution to the state subsidy through his regular tax payments; this contribution, however, is an indirect one. Thus there is no direct link between A’s payment of taxes and the religious activities of the state church. 

Based on this, the Supreme Court did not find that A’s right to freedom of religion according to Art. 9, Section 1 is influenced by the fact that he is indirectly a contributor to the state subsidy. Furthermore, part of the expenditure of the state church regards non-religious societal tasks such as civil registration and burial services. 

Freedom of expression, ECHR art. 10, CCPR art. 19:
Leaking of confidential information by reporters 
The District Court of Copenhagen

The District Court of Copenhagen acquitted two reporters and the responsible editor-in-chief of the daily Berlingske Tidende, accused of having leaked information from confidential threat evaluations that they had received from an employee of the Defence Intelligence Service in February 2006. 

The threat evaluations concerned the question of Iraq’s putative possession of Weapons of Mass Destruction prior to the political decision as to whether Denmark should participate in the military intervention in Iraq in March 2003. 

The Court based its decision on the fact that the Defence Intelligence Service was looking after state security and matters of national defence and thus safeguarding public interest in demanding that the threat evaluations be kept secret. 

The Court established that the relevant provisions in the Criminal Code must be interpreted in light of Art. 10 on the freedom of expression in the ECHR and case law of the ECtHR.
After weighing the important opposing interests in the case against each other, the Court arrived at emphasizing that the significant public interest surrounding the decision to participate in the intervention in Iraq in 2003 should be weighed substantially against the risk that the work of the Intelligence Service would suffer, making the defendants exempt from punishment. The defendants were acting in a legitimate effort to safeguard public interests in imparting the confidential information to the public. 

The right to an effective remedy, ECHR art. 13, CCPR art. 2:
Police Complaints Board

The Danish system for handling allegations against the Police has been criticized for not being sufficient. The UN Committee Against Torture and The Human Rights Commissioner of the European Council have both recommended that the current Police Complaints Board is strengthened and that a system is created which ensures that the Board works as an impartial and independent body. The Minister of Justice has appointed a committee to review the current system and propose changes.

RELATED INCIDENTS TO THE PUBLICATION OF THE MUHAMMED-CARTOONS

Expulsion of two suspected terrorists

A Dane of Moroccan origin and two Tunisian nationals was arrested February 12, 2008, suspected of plotting to kill one of the cartoonist behind  the Mohammad cartoons originally published in 2005 in a Danish Newspaper. The Dane was due to be released after questioning but the two Tunisians — who have lived in Denmark for more than seven years — were to be (administratively) expelled after being declared a threat to state security by Politiets Efterretningstjeneste (PET) [The Danish Security and Intelligence Service]. The issue of risk of illtreatment if expulsed to Tunesia was raised in the public debate (cf. the ECtHR SAADI-Judgment) as well as the issue of the lack of an impartial assessment of the evidence against the implicated individuals as well as the secrecy surrounding the case and the procedure of administrative expulsions. 

Reprint of the Muhammed-cartoons

February 13, 2008, the newpaper Jyllands-Posten, and many other Danish newspapers including other major Danish newspapers like Politiken and Berlingske Tidende, reprinted the Muhammed-cartoons, as a statement of commitment to freedom of speech.
Terrorist attack on Danish Embassy

A terrorist attack (a suicide car-bombing) occurred at the Danish Embassy June 2, 2008, in Islamabad, Pakistan. The attack which caused fatalities (at least six killed and 30 wounded) is assumed to be the work of Al-Qaeda due to publication of Muhammed-cartoons by independent Danish newspapers. In April, staff was evacuated from the Danish embassies in Algeria and Afghanistan.
� Contact person: Christoffer Badse, Deputy Director of Department; cba@humanrights.dk
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